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© 1994 CONTRACT LAW DEVELOPMENTS —THE YEAR IN REVIEW
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Major Nathanael Causey, Major Steven N. Tomaneth,
Lieutenant Colonel John A. Krump;
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I‘Forewo'rd"' A R N

What a dxfferent:e a year makes m the hfe of a Govemment )
Contract Attomey’ Last year saw few tanglble results from
the plethora of attempts at acquisition reform. But, like -

. Arnold the Terminator.or a phoenix ansmg from its ashes,

reform kept commg back The Bottom Up and Natronal Per-

formance ReV1ews along wrth the Section 800 Panel Report
L 4 provrded an excellent foundation for serrous

)
system, it clearly ,1s a srgmﬁcant step m the reform process

We begm by providing a summary of the Streamlining
Aét's provrsrons most Tikely to affect practitioners of govern-

ment contract layv Although 1mplementmg regulations have’
yet to be publlshed we have hlghhghted key regulatory provi-

sions affected by the Act. This article also provides an analy-
sis of other 1994 procurement-related statutes, cases,
administrative decisions, and regulations. We hope you will

77 find the article of assistance in your day-to-day operations.
Best wishes for a happy and prosperous new year from the
Contract Law Division, The Judge Advocate General’s
School, United States Army.

II. Federal Acquisition Streamlining Act

A Contract F ormanon

PR
LI RN

1, Altemat:ve Sources (FASA § 1002} —The Federal;' 5

e Acqursmon Streamlmmg Act of 1994 (FASA)l adds three
additional bases for limiting competition to establish or main-

1Pub. L. No. 103-355, 108 Stat. 3243 (1994) [hereinafter FASA].
214, § 1002 (amendmg 10US.C. § 2304(bxX1Y). -

31d. § 1002 (amending 10 U.S.C. § 2304(b)).

acqursmon_‘»
reform, and’ Herculean J:ongressronal efforts ﬁnally culminat- -
ed in the passage ¢ of the Federal Acqulsmon Streamlrmng Act’
of 1994, Though not a golden ehxlr for all that troubles the )

e C o Ma_yor T:mothy.] Pendalmo Major Andy K. Hughes;
, e B MajorSamuel R. Maizel ( USAR)

e

tam addmonal sources of supply 2 (1) to ensure the contmu-:f
ous _availability of a relrable source of supply, (2). to satisfy
pro_|ected needs based on a hlstory of high demand and 3)to
satrsfy a crmcal need for medrml safety, or emergency sup-.

mgs (D&Fs) to exercrse tlus authonty 3

2 Htgher Level Approvmg Authormes May Approve Jusn-
fication and Approvals (J&As) (FASA § 1003).—A J&A ata
dollar level requiring competition advocate approval may be
approved by a hrgher level approval authority (eg the Head
of the Contractmg Actxwty (HCA)) 4

3 . Expert Services (FASA § 1005) —Agencres may ' now’
use noncompetmve procedures o procure the services of an |
expert for use .in any litigation or dtspute 5 This authonty
extends to any “reasonably foreseeable lmgauon or dispute”
and to the use of experts in alternative dispute resolution
(ADR) proceedings.5

4. Changes in the Rules Governing Negotiated Procure- .
ments (FASA §§ 1011, 1061).—Although the FASA does not
completely rewrite the rules that federal agencies must follow.
when conducting negotiated procurements, it does make some
changes, and it unifies most of the rules that apply to Depart-
ment of Defense (DOD) and civilian agencies. Additionally,
both DOD and civilian agencies will now be allowed to award
on the basis of initial proposals to an offeror who is not neces-
sarily the lowest in price.” The FASA also changes the way
disclosure of the relative weights of evaluauon criteria is

_'made in new sollcrtauons. requiring exphcxt notice whether

the combined noncost or nonprice evaluation factors are sig- .
nificantly more important than cost or price, approximately
equal in importance with cost or price, or significantly less

)
1

41d. § 1003 (amending 10 U.S.C. § 2304(f)(1)XB)(i)). Competition advocate approval is required for proposed contracts between $100,000 and $1 million. See-
GENERAL SERVS. ADMIN. ET AL., FEDERAL ACQUISITION REG. 6.304(a)(2) (Apr. 1, 1984) [hereinafter FAR). ’

$1d.'§ 1005 (amerding 10 U.S.C. § 2304(H{3)). ‘Tis aythority applics whether or not the expert is expected (o tstify.

~
FE R

§id’
Ve

copan t

71d. § 1061(c) (amending 10 U.S.C. §2305(a) and 41 U. S.C. § 253a(d) to provide civilian agencies the same abrhty as the DOD to make award on initial proposals

that offer the best valyé to the govemment, even if they are not the Iowest in overall cost)

AP P [ T i
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important than cost'or price.8 Fisally, thé FASA pfovidés™ ™

statutory recognition for past performance as an evaluation
factor;® however, the increased use of this factor already is a_
reality because of recent executive branch efforts to requrre

consideration of past performance in source selectrons“o o -
. The FASA expands an agency’s authority to act on protests by
5. Prompt Notice of Award (FASA §§ 1013, 1014) —Once . qailowmg the agency head to pay a protester its costs for pursu-
an agency makes award, it must notify, in writing or by elec- ing a meritorious protest.!6 Interestingly, this provision
tronic means, the losmg offerors of this decision.!' Award appears to apply to all protests, including agency- level
notification is the | ﬁrst of aiserles ‘of tlme-sensmve events that protests.!” By taking advantage of this new authority, agen-
could srgmﬁcantfy affect protest htlgatlon. In negouated pro- cies may persuade potentlal proesters to dispose of theu' dis-
curements, 1f a losmg offeror requests a debneﬁng wrthm putes as an agency protest rather than through formal
three days of recelpt of the award decrsron, the agency must lmgatlon o ‘ » by g
debrief the vendor within five days of the request 12 Once the oo o o
debriefing is given, the “protest clock” starts ticking. Under 8 Types of Contracts (FASA §1 02] ). —dontractmg ofﬁ-
the new rules, the unsuccessful offeror is entrtled to a.more Cers no longer are requrred to execute a D&F prior o usmg a’
mformatxye debnefmg than generally was provrded in the cost contract cost—plus-f xed fee contract, or 1ncent1ve—fee
pastty L i et o contract, 18 Formerly, agency heads (or. delegees) were -
et ' Sl required to determine that such contract types are “likely to be
6. Pratesz F rle ( FASA § 101,5) —In the event of a protest to less cost]y to the United States’ than any other Kind of contract '
the General Accounting Office” (éAO) 'the agency may be”’  orthatitis tmpractrcable to obtain property or services of the
required to estabhsh a protest ftle for access by actual or kind or quahty requrred except under such contracts. !9
prospectrve offerors.14’ Thc agency must establish a protest
ﬁfe on the reques't: byTan actual of prospectlve[offeror “The” i 9 The FASA Creates New Severable Servrce Fundmg
FASA drrects that 1mp1ementmg regulatlons be patterned after h Excepuon (FASA § 1 073 ) —Agencres sub_]ect to the Federa]
the gurdance contamed in Rule 4 of the General Servrces ‘ Property and Admrmstratlve Servrces Act of 194920 may now
' I N P S
8 8 lon(b). lO61(c) > e ’ g ’ Vi s

o188 lon(b).losx(b),lmr O T U R

ORI B PR SN IFLIIDY (o) PR LN T HITACII 4

'OSeemfmnoteBoSSandnccompanymgtext R AP T
g SHRAS SREPRTS

1WFASA, supra note . §.1013 (amcndmg 10 U.S.C. § 23050)3)). '« 110

R L T
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2/ §1014(amcndlng 10USC. §20S0). .
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h
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"’ Administration Board of Contract Appeals (GSBCA) Rules of
Procedure (which describes the contents of the so-called “Rule

PO

7,K‘Agency Actions on Protests (FASA §§ 1016, 1066).—

UYL

o

13 ld The new dehneﬁng provnslons reqtnre agencres to conduct debnef ngs to the extent practicable within five days of an offeror’s request for a debneﬁng Thc
FASA also states that the debneﬁng shall include, as a minimum®’ (15 the agency’s evaluation of an ot‘feror s weak or deficient evaluation factors; (2) the overall

evaluated cost dhd technical rating of both the awardeé and the!debriefed offeror. @) the overa!l rankmg of all offers and the ratlonale for the award dec:s:on. and

4y reasonable responses to relevant questions posed by debriefed offerors 1
: g, Sy

'\‘l’; ST

l“Id § 1015 (amendmg IO U S C. § 2305).

154,

AT I R S A T T S i

Ciliels

[ m!i?:...,r ROV

RPN A Lot TR S

1614, §§ 1016, 1066. See also 31 U.S.C. § 3554(c)(1) (describing these costs as costs attributable to pursuing a protest mcludmg rcasonab]c" attomeys fees and

bid and preparation costs).

17See FAR 33.103.

Az

s

wt
IR

18RASA, supranote 1, § T031.0 -+ 7 oy S
KIS I B E S SRR ot O P L K PR S

1910 U.S.C. § 2306(c) prohibited cost contracts, cost-plus-fixed-fee contracts, or incentive-fee contracts without making such a determination. This subsection has,
been repealed by FASA § 1021. Because FASA'S 1021 is effective Without regulatory unplemcntanon 'FAR'16.301-3 and’ Uefense Federal Acquisition Regulatfan
Supplement (DFARS), pertaining to the D&F requirement, no longer are statutorily required. See DEP'T oF DEFENSE, DEFENSE FEDERAL ACQUISITION REQ. Surp

216.301-3(c) (Apr. 1, 1984) [hereinafter DFARS]. -

Nanonal Aeronauues and Space Admxmstmtron (NASA) and scveml other

oo

2041 U.S.C.'§ 252, All éxecutive agencics ‘@icept the DOD,’ the Coast Guard e
exempted agencies (e.g., the Postal Service) are subject to the Federal Property &nd Administrative Services Act.
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,‘h

fully fund contracts for seéverable services?! for any twelve- ‘This: provision-also directs that ‘any implementing Federal.
month period with funds available at award.?2 The new provi- Acquisition. Regulation (FAR) pravision shall provide that the

sion is broader than a similar. DOD provision,?? in that it exemption for “items sold in substantial quantities” applies-

covers all severablée service contracts 24i RN B . regardless of ithe quantity sold to the govemment.'-" SRR
i RERVED : Corm &

10. ‘Report on Competition (FASA § 1092) —-The FASA 13. Spec:al Rules for Commercml Items. (FASA i§ 1204) —

repeals the ‘statutory requirement for agencies to submlt annu- | The FASA directs agencies, to the maximum extent practica-

al reports on competition.2s i - .-ty 1 ble, to purchase commercial items competitively.32 When the

commercial item is purchased under competitive'conditions, -
1. - Truth in Negotiations Act (TINA) Dollar Threshold the agency is prohibited from requestmg cost or pricing data.
Stabilized (FASA § 120]).——Congress “stabilized” (at .  Additionally, When the commérc:al items are subject to the

$500,000) the threshold fqr submission of TINA26 cost or i competitive process, the agency cannot require cost or prlcmg
pricing data.?? Additionally, the FASA indexes the TINA data unless the contracting officer states in writing that thls
threshold so:.that, beginning in 1995, it will be adjusted for- information is necessary to determine price reasonableness.’
inflation (rounded to the nearest mult1ple of $50 ,000).28 Any sales data that the contracting officer requests must be jn.
AT the form regularly maintained by the vendor in commercml
12 Authoru‘y to Requ!re Cost or Prtcmg Data Ltmzted . operations3? . . . . e he s
(FASA § 1202).—The FASA strengthens the current lead-in ) ‘
language to the TINA by clearly prohibiting the agency from 14. Protests Defined (FASA §§ 1401, 1438).~The defini--
requestmg cost or prlcmg data when any T[NA exemptlon is tion of a protest is expanded to reflect current GAQ practices
present.?? Hence, the agency “shall not require contractors to ~ and to mirror the GSBCA definition.3* As defined, protests
provide cost or pncmg data when prices are based on: (1) include an objection by an interested party to: an agency’
adequate price competition; (2) established catalog or market. request for offers to form a contract; the cancellation of such a.
prices of commercial items sold in substantial quantities to the  request; and the cancellation of a contract award due to the
general public; or (3) prices set by law or regulation Addi- agency’s perception of improprieties in the procurement
tionally, thesé exemptions apply to contracts,’ subcontracts. process (i.e., a “reverse protest”).35

and modlﬁcatxons toa contract or subcontract 30

o

it PRSI TAS I NN T
21 The GAO has deﬁned “sevemble servnces" as servxces that ‘can be separated into components that lndcpendently meet a separate need of the govemment. See
Incrementat Funding of United States Fish and Wildlife Serv. Résearch Work Orders, B-240264, 1994 U:S. Comp.:Gen. LEXIS 198 (Feb. 7, 1993); see also Con- -
tract Law Div. Note, Funding of Service Contracts: The GAO Clarifies the Riiles, ARMY LAw., Sept 1994, at 34.
. SIS TE A S v

2ZFASA supranote 1, § 1073.

2310 U.S.C. § 2410a. Under this statute, the DOD may cross fiscal years with severable service contracts for: (1) maintenance of tools, equipment, and facilities;
(2) leases of real and personal property (including maintenance); (3) depot maintenance; and (4) operatron of equipment.

[ " : [ S B i TR N
24The new provision does not apply to the Coast Guard or NASA, which means that those agencies Stl" have no statutory authority to fully fund severable service
contracts, crossing fiscal years, with annual funds available at award.

3 FASA, supra note 1, § 1092 (repealing 4] U.S.C. § 419).

Vop e o A : g ol
2610 U.S.C. § 2306a (DOD agencies); 41 U.S.C. § 254(d) (civilian agencies). This section will address only those changes that affect 10 U.S.C.

T

21FASA, supra note 1, § 1201 (amcndmg 10 U S C § 2306a(n)) Although the threshold currently is $500,000, it |s requlred to drop back to $lOO 000 on Jnnuary
1. 1996. See 10 U.S.C.'§ 2306a. " i v g e

28FASA, suprg note 1, § 1201 (amending 10 U;S.C:.§ 2306a(a)).. .+ .o oo b bl e e e e L, e T S
2914, § 1202 (umending 10 U.S.C. § 2306a(b)). | o o o
R SR

%274 § 1204 amending 10 USC. § 23060, R

33The provision also limits the time period during which the govcmment may aydit this information to no more than two years following contract award. The :
scope of the audit is apparently limited 1o determining the “accuracy” of the lnfomlatlon not its completeness or currency. Id.

Mid. §§ 1401, 1438.

37 c 5
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W5 Working Days:Converted to Calendar:Days{ FASA 16, Protest Costs and Fees (FASA §§: 1403;.1435).+Per-.!

§§:1402, 1433).—Parties to’ a protest no longer will:haveto’.  haps one of: thémost discussed provisions of the FASA .at a.i

distinguish between working days and calendar days when' .  “K Street” cocktail party concerns the payment of expert witsi
determining the protest timetable.: All time-sensitive require- = ness fees and attorney fees .in protest litigation.-. The FASA )
ments are now measured in calendar days.3¢ When the end of limits expert witness fees to the levels established by the
the specified tifie period falls ona holiday, during the week- Equal Access to' Justice Act (BAJA).4! More significantly,.the
end, or an emergency closing, the deadline extends’to the next ' FASA caps-attorneys’ fees at: $150 pér hour#2:1 These limits, .
working ‘day. Some of the:important GAO/GSBCA protest4 however, do not apply when the protester.is a small business. |:
deadhncs mclude the followmg~ L SRR L TR T : : _ _
R L U TR : ! ‘17. - Postaward Staiyk‘/SrleehsiDhs"‘of Performance (FASA
bt e et ‘(wg}g é"l';ays) (Cg:mfr“gayﬁ) §§ 1014, 1402; 1433)~The FASA uikiorizes an extension of *
GAO S g the time for requesting a CICA stay ota GSBCA suspension
i Ao digess o oot beyond the tenth calendar day. after award. In‘short; an -
—Protest Filing Deadhne e 10 14 -+ ' agency must suspend contract performance if a protestiis filed '
KR wkr""('?l\' 1T “.Mril"t:’ tvfllr;;:lf . o
—Ftlmg DP dllne to ‘ Vot ot s i e by the tenth calendar day following contract award or the fifth
Obtain Competmon S AR LR calendar day following a ttmely requested debrrefmg.
Contracting Act (CICA) Stay3’ 10 (calendar days) 1w whrchever is later.43 : ': ' -J:tiw-"“ “'li G A
% U SRS S [P : Lt . w',‘”\_'l\
—Subrnission of SERTUT N e e T Addi oy
LT S tronally. lhe FASA e)épressly authorrzes the contract-
Agency Repo rt (GAQ) i 25 T ',",‘35 . "' ing officer to suspend contract performance if she determmes
—GAO Decrsron b i g N Ctoazs . in writmg’ that a GAO protest 1s likely ’tobc ﬁled and rmtnedl-1 l
o I ate performa_nce ‘rs not m the best 1nterests o‘f the Umted
—Expres’s Op'tion Decision 457 ) . "‘\;'})65 o States “ " C e
B M TS M T RTINS D TP . S R e R PSS S SR T t
W IO 0 L TEe g e o W T i g
GSBCA: L 18 Relteffor Agencies: GSBC4 Suspensmns qnd
—Protest Filing Deadline 10 ) 10 Preaward Protests (FASA §, 1433) —One of the more notable
Filing Deadline to Obtai (working days) differences between the GAO and board protests has been the
—rring Ueadiine to Lblamn degree of preaward activity an agency could undertake pend- "~
9
Suspensron o 10 (calendar days) 103 .. .,.ing the resolution of a protest. Under the Brooks Act,* before
—Suspensron Hearmg L 10 (calendar days) 1040 <o, an, agency couid contmue a procurement it had to. demon-Jr
R Kpwe e o oop, Strate ffurgeat.apd compelhng.crrcums‘tances" to lift the sus-.-
-GSBCA Decision 45 65 pension and show that award was likely within thirty days of )
SRR N N I B R BN BT B L T T B TR L P TV S R LT TR RIRAR | I EINTRCTIS (U] R BOTIEUTENT f PSSR SRS P it
L BRI MR BT AT g e et Gy ' ! ur b )
3 1d. §§ 1402 (amendmg 31U. S C. § 3553), 1433 (amendlng 40U S C. § 759(f))

- v A | A e b st enn a0 AR e T e Y w5l Loerok e sidy i
173| uscC. §3553(c) i Sl i ST
38This deadline may hinge on whether and when a mandatory agency debriefing occurs. See supra note 12 nnd accompa‘n'yjing text. « " L rd e el
B4 YOG Y SR EEEL S U (L EEL R SR A BT R AT RO I N O IR S B § NI SR SR VI

vzl pa QQUET e Gooa P vl g b s e R DO il kg D Lt wwpa (AT AR

40The five calendar days commence on the ﬂhng of a protest or the date of the debneﬁng, whrchever is later. See FASA, supra note 1,81433(a)(2). 1 907 o

41'The FASA limits expert witness fees to no more than the “highest rate of compensation for expert witnesses paid by the Federal'Government.” 1d.§§ 1403(b}(2):

(amending 31 U.S.C. § 3554(a)), 1435(a) (amending 40 U.S.C. § 759(1X(5)).

R{CRE IR URI V) IR AIE T B VA AR

42The GAO recently issued a report listing the range of attorneys’ fees charged to government agencies in sustained protests. See Attorney Fee.r Paid To Bid Pro- o
testers, FY 1992-1993, 62 Fed. Cont. Rep. (BNA) 516-18 (Nov. 14, 1994) (report identified by the GAO as Fact Sheet GGD-95-17FS). Interestingly, the report

revealed that 68% of the hourly rates charged the government by successful protesters exceeded $150. Id. See also Science Applications Int'l Corp., GSBCA No
12696-C, 94-2 BCA q 26,943 (board notes that hourly rates charged by major Washington, D.C., law firms in 1991 and 1992 ranged from $95 to $450). In thc

explanatory comments accompanying the Federal Acquisition Streamlining Bill, congressional conferees stated “that the $150 fee should be considered as al maxl- .

mum, not a minimum.” H.R. Rep. No. 712, 103d Cong., 2d Sess. 191, 193 (1994). i S RN
1 Foaiosg 4 b t [N e X P I SR LTRSS T S iy .;,,! o e .,‘ : IRV TR fr
43FASA, ‘siipra fiote 1, 8§ 1014 (amending 10 U.S.C. §2305(B), 1402 (a"rnendmg'st U.S.C.'§ 3553), 1433 (amending 40 Usc §750). T ‘
e R R VAN T TR e S T I e RO T s L T e i Ty el
4)4. § 1402 (amending 31 U.S.C. § 3553(d)). ‘ ‘ " e ‘

4540 U.S.C. § 759.
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the suspension hearing.46.. However, the FASA allows agen-
cies to continue with “the procurement process up to but not.
mcludmg award of the contract. SLZERS TS ;
|

19 The GSBCA. and Sanction Authom‘y (FASA § 1434) —
The GSBCA may dismiss a protest that is: (1) frivolous; (2)
brought ‘or pursued in bad faith; or (3) does not state on its
face a valid basis for protest.48 Although the board now has
the express authority to dismiss protests for the above-stated
reasons, it does not have the authority to 1mpose monetary
sanctions agamst offendmg parues 95 L

- 20. Publtcu‘y of Settlement Agreements (FASA '§ 1436).—
As a result of the controversy that some protest settlement
agreements amount to little more than “Fedmail,” 0 the FASA'

requires public disclosure of any settlement agreement that '

provides for the dismissal of a protest and involves a direct or’
indirect expenditure of appropriated funds.5! 'Such an agree-

ment shall be submitted to the GSBCA' Wwith a memorandum,

signed by the contractlng ofﬁcer. detailing:

a. the procurement;

b. the grounds for protest;

‘c. the “Federal Government s 'posmon regardmg the
grounds for protest;

d the terms of the settlement;and -~ * -+ ok
; R ‘Ilfi':“ Phey L
e the “agency' ” position regardmg the propnety of: the
award or proposed award.of the contract at issue.
Under this provision ag’encies are authorized to make settle-.,
ment payments from the judgment fund.52

21. Undef nitized Contractual Actlons (FASA § 1505) —
The FASA changes the limitations pertaining to undefinitized
contractual actions from a limit on the amount expended toa_
limit on the amount obligated.s3 Previously, a contracting ;
officer could not “expend” over:a certain percentage of the .
ceiling price. prior to definitization. The FASA amends the
statute to express the limitations in terms of the amount obli-
gated5* The FASA also adds a new provision authorizing an
agency head to waive these limitations when necessary to sup—
port a contmgency operation.-, :

22 Speaal Toolmg and Specml Test Equtpment (ST/STE)
Costs (FASA .§ 1506).—A statutory requirement to amortize
ST/STE costs no-longer exists.55 .Formerly, if the contracting
officer believed that a contractor could use ST/STE on‘follow-
on contracts, the contracting officer could not reimburse the
contractor for the full price of the ST/STE, but instead had to
establish an amomzatron schedule 6 Under the new rules,

:agencres have’ the ﬂexlbrllty to detérmine how to retmburse
' their contractors for ST/STE.5

i

46ld 8 759(f)(2) See also Sun Mlcrosystems Fed., Inc. v. Department of the Navy. GSBCA No. 12795- P,94-2 BCA 1 26 881 (denymg agency requst for limited
suspensron to evaluate proposals because award would not occur within 30 days of the i suspenslon heanng) P

s L . 1

4a FASA supra note 1, § 1433 (amendmg 40 U.S.C. § 759(f)). This provision also states that the agency would be precluded from undertaking such action if the
board determines continuation would not be in the best interests of the United States.

vy

48]4. § 1434 (amending 40 U.S.C. § 759())(4)).

49]d. See also Integrated Sys. Group v. Department of the Treasury, GSBCA No. 11336-C(11214-P), 1994 WL 642438 (Nov 4, 1994) (board ana]yzes authonty
under the FASA and determmes that |t “clcarly does not lmve nuthonty to |mpose monctary sancuons)

e R T .
50“Fedma|l" is deﬁned as a settlement agreement when the agency pays a protester to withdraw a protest without having’ sécured any relief otherwise available
under statute. ICF Sevem, Inc. v. NASA, GSBCA No. 11552-C-R(11334-P), 92-1 BCA § 24,736, recon. demed 94-3 BCA g 27,162. See infra note 594 and
accompanying text.

SIFASA, supra note 1, § 1436 (amending 40 U.S.C. § 759(f)(5)).
s2y4.

*1d.§ 1505 (amending 10 US.C. g6t R - ‘

“ld. "lhe amount obhgnted is within the control of the contracting community, whereas the amount expended is not. 'See DEP'T OF DEFENSE; 'REPORT OF THE
ACQUISITION LAW ADVISORY PANEL, STREAMLINING DEFENSE ACQUISITION Laws, 1-305 (1993) [hereinafter Section 800 Panel Report].  Federal Acquisition Regula-
tion 16.603-2 defines the government's maximum liability as 50% of the estimated cost of the deﬁmtlzed contract which |s equlvalent to the amount obhgated
See also Dep’T oF DEFENSE, DOD ACCOUNTING MANUAL 7220.9-M, ch. 25, para. B.2.b (Oct. 1983), '+ i+~

S5FASA, supra note 1, § 1506 (repealing 10 U.S.C. § 2329). LT ety

3610 U.S.C. § 2329(c)(2). This requirement was a product of the military buildup of the 1980s."'Bécause follow-on production contracts were likely, Congress
» believed it could encourage contractor frugality by requiring amortization over the useful llfe of the STISTE. rather than chargmg the entrre cost to a smgle con-
tract. - See Section 800 Panel Report, suprd note 54, at 1-310. 2

57Thc DOD presently |mplements the prescriptions of the former 10USC. § 2329 at DFARS 2158714, A R
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23. Repeal of Preference for Recycled. Toner Cartridges -r2.n Paymentsfor Commercial Iteins (FASA § 2001).—Agen-:

(FASA § 1554).—Over the last several years, Congress has cies may mow make payments under contracts for commercial>
encoitraged agencies to use recycled toner cartridges in photo- items using terms and conditions Happropriate or customary:in
copiers, laser printers,' and other:sinlilar equipment.58 { The the commercial marketplace.”6¢ Such terms may include
FASA repeals the statutory preference for use of such car- advance payments,of not more than fifteen percent of the total
tridges. s T A I L e LU T contract.price, before;starting; performance under:the -
Vemsnsghd et s a0 epntract8S - The agencysynpst obtain “adequate.security” for
B. Contract Administration payments made: in-accordance with such terms,% This securi-"
S AEBER A PN vsoanh boany e D) Bginay e ty mayinclude a?lien;in;favor’pf,the.United_States.67t :

begsi Perfoﬁnanc‘e Based Financing ‘Payiiients (FASA'§' C o Seonmi ) 2ilniE St svRn b s 1 o
2001 ).-2Whenever practrcable. agenctes Hiust'now’ make 3. Changes to Cost Atlowﬁb;hty -Rules (FASA §§ . 2191
fifnancrng pttymehtsf"o ‘based on perforlnéncl:* ‘The Statdté ' 2192, 2201).—In addition to raising the threshold for a “cov-
statés that performanice ‘miist bé thieasured by objective) quan-'  ered contraqt”: from. $100,000 to .$500,000,%,the FASA
tifible methods’suich-as: delivery of a¢ceptable items, Work-  repealed or amended, severpl provisions pertaining to specific.
measurernent, or-statistical procéss controls} actoniplishment~  categories of costs.: Section,2191 of the FASA repealed 41
of .events'defined in the!program ‘management plan; or.'any: Us.C. § 42, whrclt gealt wlthl the auowab.my, of travel .
other quantifiable measure’of 'tesults;6!; ‘Progress payments” expenses 69 The effect ef 41l SC, § 420 was to relmburse a.

generally have been based on the cohtractor’s incurfed costs|$2 | contractpr for its employee S tpavel expenses at a .rate no
although, in limited circumstances, agencies also could make greater than fhat.which)a. government employee \yopld
progress payments based on the stage ot ‘{eveiiof tompletion receive.”® The Section, 800 Pang] recommended,repeal so that ,
of contract work.63 -Under the 'hew’niles; ‘ﬁg’@ﬁciés ‘must miake ©  agencies could address travel cost allowabrllty through regula-
performance-based. financing payments (whenever practlca-'? tions unfettered by statutory prescriptions,?! T ——

ble) mall’contracts el Db e g e i Ve i o

R RIREI Tl Y TR RRATY ll 10D T *-"t, n o

e toig ol ebaus i od)

—oTTT FEYYRRISTS P T3 —— Lo 1"]1 4 |’) S0

Sl vren gl shaly o ek BETINE ) 1SS OO FORERE
'[lj'reasuryf., 65‘,11’3;,",.0.: and General Government Approprmtlons Act, 1993, Pub, L. No..102:393, §g30 106 Staj, 1729, 177374, (to be,qodnﬁcd at 42

€962j)" Treastity, Postal Service, and General Govemment Appropnattons Act, 1394 Pub. L-No. 103-123; § 401, 107 Stat. 1226, 1238 39

A N R 1 104 el

S9FASA, suprg note 1, § 1554.

$0The term “financing payments™ means different things in different contexts. The FASA intends the term to include “advance, partial, progress, or other payments
under contracts for property or services made by the agency.;/d. § 2001(a).; Compare FAR 32902 (including interim payments under cost-reimbursement gon =
tracts under the definition of ﬁnancmg payments) with Technology for, Qomnmnrcauons Int'l, ASBCA No. 36265 93-3 BCA 1 26,139 and Northrop Worldwide 5.
Aircraft Servs., Inc. v. Department of Treasury. GSBCA No. 11162 -TD, 92-2BCA 24 765 (holding that interim payments under cost-reimbursement contracts are
"f"ﬁﬂancmgpﬂymcms) g IO S TN TR o OB T Moo b e AT (e U YR s e BN A g L 4TI
NEAR R R U] 1T RS L TR P SIS IA T 1ot (4] SRR

iod

S1FASA, supra note 1, § 2001(b).

62See generally FAR subpt. 32.5, Progress Payments Based on Costs.

Ve G T W e TR R COLE A DARD onee s i e L B IR ILTRR N A A
63ln the DOD thrs type of progress payment is authorized only for contracts for construgxon,,shrpbulldmg,‘and shrp conversron,l:,\lteratron,lor repair: “DFARS
232.102(e)(2). The proposed implementing FAR provisions (see FAR Case 94- 764) exclude this type of progress payment from the scope of proposed FAR subpart
32, IO Performance-Based l’qyments for Events ; , - - v

RHERHUE A

ormeeons Cou oweoinee hen

AR R SR RSN | FH S0 N RO TR B AP LA N
6"FASA supra note l § 2001 (amertdmg lO U.S. C §2307) ety
1d. LN 2.5 e U0 il F TR L T
6614 yal2

671d. The FASA states that such a lien shall be “paramount to all other liens and [be] effective immediately upon the first-payment, without.filing; notice;or other 2
action by the United States.” Query what effect such language will have when the government's lien is contested by a creditor with a previously perfected secunty
interest in the contractor’s property fee U.CC. art, 9 (1978)., r.S‘t:e alsoMarine Mrdland Bank v. Umted States +687.F.2d 395 ¢Cr. CL 1982) (dlscussmg the fature.
ofthegovemment srnterest in progress pa_yment myentory) : TR CPWT DL A AT o A ;

e s s b e i ’f'l( PN

. “j‘ TR
BA “covered contract" is sub]ect to the cost allowablllty provisions of 10 U.S,C. § 2324 and FARpart 31, "¢ - osias

69 This section was effective on enactment. FASA, supra note 1, § 10001(c). SEDI S R0 s b g L E LD ey e AR

70 lndustry groups opposed, this limitation because unlike governmem entities, they could nat, take advantztge of lower govemment travel rates. .

T See Sectlon 800 Panel Report supra note 54 at 2-65 Note that FAR 31 205 46, Travel costs still limits contractors allowable travel expenses vto govemment
per diem rates, with some exceptions, With repeal of 10 U.S.C. § 420, this cost principle may be amended or repealed. See, e. £., Memorandum, Gregory A. Smith,
Chairman of the Acct’g and Cost and Pricing Comm., Pub. Cont. Law Section, Am. Bar Ass’n, subject:. Repeal of Statutory Limit.on Trave] Costs:{Oct.:24,:1994) °
(advocating preparation of a specific recommendation to repeal FAR 31.205-46).
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- Congress directed the FAR Councilito amend the ' FAR cost
principle ‘dealing iwith ‘entertainment ‘costs?? ‘to -clarify. that

unallowable entertainment expenses:are not-allowable: under

other cost principlés.? - If the FAR'Council ‘wants 'to allow
exceptions to the general unallowability 'of entertainment
costs,’ it must amend the FAR to'so provide within'120 days
of the FASA’s enactment 75
TR Nt PSSR T LRI ST UV LS

- The FASA expahded the authonty of executive' agencres
and the Comptroller Genera) to:audit’ contractors™ records.76
Executive agencies néw have statatoryauthority to' audit- the
records of contractors performing any. ¢ost-reimbursement
contract (formerly this authority extended only to ¢ost or cost-
plus-fixed:fee' contracts),”? as well as:incetive, time-and-
materials, labor-hour, and price-redeterminable contracts.”

4. Claims Certificaion (FASA §:2351(b)).—1In concert with

the revisions 'in other procurement-related dollar limitations,

the FASA increases the Contract Disputes ‘Act (CDA)‘¢laim
ceruf cation thresho]d from $50 000 to: 3100,000 19 50 ;

o Ly St Py of “ ‘

5 Statute of Limitations for Clatms (FASA § 2351 ) —The

FASA now incorporates a six-yearstatute ‘of limitations, ‘com-

puted from the date of “accrual of the clalm ”80 This provi-

X X o RS
_’la N ;*,"., Lo NE T . E IRt E

[T T i !
L R PO PR 1 o ) RN

PPARIZ0M. .

i l CPOR
73FASA supra note l §2192
erally nre allownble See FAR 31 205 13}

g ‘jr

T4See 10 U.S.C. § 2324(e)X1)(A).

i 1 - e .
DR TR S SR S BN

T5FASA, supra note 1, § 2192(a).

sion does not apply 'ta. government claims agamst fraudulent
contractorclalms.,, S v R b b Lo
. o T T O S S A ST B [FEE

6 Accelerated and Exped:ted ‘Rrocedures (FASA §
2351(c)-(d)).—The FASA increases the threshold for -acceler-
ated cases (i.e., decisions issued by the Armed Services Board
of Contract Appeals (ASBCA) within 180 days) from $50,000
to $100,000.8!. Similarly, the threshold for expedited disputes
(i.e., decisions issued within::120 days) is mcreased from
$10,000t0$50,000.82;,. - & ol Wi oen

7. Advisory Opinions for District Courts (FASA § 2354).=
The FASA authorizes United States federal district courts to
requést 'the” pertinent board of ‘contract appeals to provide.an
advjsory -opinion “‘on matters of contract interpretation”’in a
“timely manner.”83. The provision defines contract interpreta-
tion matters as any issue that could be the proper subject of a
conu-actmg ofﬁcer s final decision.84 - . . A

' o oy A ek RN
‘,8.3 : The FASA':Amends Assignment of Claims Act (FASA §
2451).—The FASA also :amended the Assignmerit of Claims
Act,’5 markingithe: first time since 1951 that:Congress
changed the rules:governing assignment of ¢laims.%. The
amendment updated’ references to certam federal agenc:es,“

[ S B AR R ! T B SRR SN

S |s ‘to preclude contractors from chargmg unallowable entenmnmcnt expenses as moralc health and wclfare costs whlch gen-

v s
MY ll.._c ‘J A

RIS eI DS TUREE Y B =: NS B

. fod . e s
it T Co R R

761d. § 2201 (amending 10 U.S.C. § 2313 and repealing 10 U.S.C. § 2406). FASA § 2201 merges the audit provisions of the TINA (10 US.C. § 2306(0) with 10
D.5.C. § 2313 (Examinatio 6f Books and Recbrds of Contractor) and lO U. S C § 2406 (Avmlablllly of Cost and Pncmg Records) lt also nllgns the rules pertam-

lng to emhan and defense contracts

7710 U.S.C. § 2313(a)(1).

78The impact of this expansion on the Comptroller General’s authority to audit records is not as great, because, under 10 U.S.C. § 2313(b), the Comptroller had
authority to audit records pertaining to any contract awarded “using procedures other than sealing bidding.” In a related matter, FASA § 6009 requu'es fedeml
agencies to resolve or take corrective action on all Office of the Inspector General audit report findings within six months after issuance'of the report.- [P

TFASA, supra note 1, § 2351 (amending 41 U.S.C. § 605(c)(1)). PRRC S oo PR

G .

80FASA § 2351 (amending 41 U.S.C. § 605(a)). This provision corrects an apparent oversight in the original statutory language such that no definitive statute of
limitations applied to CDA claims. See Pathman Constr. Co. v. United States, 817 F.2d 1573, 1580 (Fed Cir. 1987).

S FASA. supra note 1, § 2351(¢) (amending 41 U.S.C. § 607(6). A
8214, § 2351(d) (amending 41 U.S.C. § 607(d)).
8]4. § 2354 (amending 41 U.S.C. § 609).

8414

8541 US.C.§ 15.

tiﬁFASA supra note |, §24Sl

, : e LR : Srirene ) nod e
5 For example, the amendments replaced “Atomlc Energy Comm1ss1on with “Depanment of Energy ;
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teorganized the statute:'for clarity, and deleted references to
pre-1951 conditions.#8 The amendment also gave the Presi-
dent power to determine that payments to assignees would not
be subject to reduction'or. setoff,: so long as the President pub—
llshedlhe detérmination in the Federal Regtster LT AN U TR

o

Lt penrang e e, slunh s rnmen
G 9 ‘Uniform Suspension.and Debarment (FASA §- 2455) —_
Debarment, isuspension, lor other exclusion ‘of an entity from
procurement activities under the FAR,% or from a nonprocure-
ment program,®! now will have governmént-wide effect.92 +-

T

C. ‘Service nd Major Systems Statutes ey el
Gty v o besbe o aoine Do S DI R

- Li-Major Systems Statutes Rewsed (FASA §§ 3001, 3004'
3005, 3014).—Recognizing the decreased number of weapon
systems that the DOD:will develop or procure under the
Future Years Defense Pian, a quantitative:drop that makes
facilitization of alternate producers for:niew systems impracti-
cable and prohibitively expensive, Congress has deleted statu-
tory requirements for.competitive prototyping.and alternate
source consideration in the management. of ‘inajor.systemns.%3
However,Corigress tetains .a keen .interest iin program man-
ageiment, and!has imposed or revised a number of reporting:
requirements, including: . (1) reports.:to:Congress concurrent
with each budget submission addressing the most efficient
production rate and the minimum sustaining rate for each
major weapon system;%¢ (2) consideration by the Secretary of
Defense of an independent manpower and cost report for each
program at the tlme that the DOD makes an engmeermg and

manufactunng deve]opment or productlon dedision;9 and (3)

new teeth in the requirement for program baselines, and for

88 For example, references to pre-1940 contracts were deleted.

program ' manager:reports of deviations'in a program’s base-
line cost, schedule;.or performance, by prohibiting the obliga-
tion of any funds:for a program in or beyond engineering ‘and
manufacturing development-if it does not'have an approved
baseline, unless; the obligation is approved by :the Under Sec-
retary of Defense (Acquisition and Technology) 96 .. 1
opeany oy S S )
Finally, Congress provided a specrﬁc statutory exception
from the live-fire testing requirements applicable to major sys-
tems. - Survivability and lethality testing now may be directed
only :at components and subsystems of-weapons, or .design
analyses and simulations may substitute for such tests entirely,
if the Secretary of Defense certifies to Congress before ‘engi-
neering development that such testing would be rmpractlcable
and unreasonably expensive.9? y P Y

12, .The FASA Clarifies the DOD's Right to Buy Computer
Software (FASA:§ 3063).—For the first time, Congress has
specifically recognized the DOD’s authority to purchase com-
puter software: asordinary supplies.% | The new provision
authorizes the DOD to purchase technical data and computer
software and to pay for releases for past unauthorxzed use of
technical data or computer software. . ... AT

g e S

3. DOD May Purchase Soft Drmks from Exchangés ( FASA

it

§ 3066).—Under GAO decisional law, appropriated- fund-

activities may not contract with nonappropriated fund instru-
mentalities (NAFIs) except under very limited cir¢um-
stances.® However, in 1989, Congress created a statutory

" exception allowing overseas DOD elements to purchase goods

from overseas exchanges, so long as (l) the purchase did not

Ay TR ey Py AR

g B AN TGRS O LE Prenr Ty RIETES B RN S A R
”Prevrously. this power only-could be exercnsed dunng a dec]ared war (such as World War IT), or during a penod of nanpnal emergency declared by the President
(such as the Korean conflict). This change renders irrelevant the reference to 41 U.S.C. § 15 found at 50 U.S.C. § 1651(a). That reference excluded the assignment;
of the claims statute from the procedural requirements associated with proclaiming a national emergency or war. Because this proclamation no longer is requlred

the nonapplicability of associated procedural requirements is moot. et g e

9PSnFARpt9 Ty

|, N
1...41;' RS A

91 See Exec. OrderNo 12549 51 Fed Reg 6370 (19B6).is - o m e i T TG ‘ = S e o

WAl vy Bl Y [ Rt 2 1S AR . ! [ O TR S I S IR I

HE RN (T B ATt [ s B T T PN FUNR NN U7 BRI LA RP T YYPE S VSO

92FASA, supra note 1, § 2455. : : Nt T e R Db e Y

931d.'§§ 3006-3007 (repéaling 10 US:C. §§2438-2439) L L e e e el G te e ) g e

L T U S SO A O EEEE CR AV IRV P S YL A O L N (Voo

947d. § 3001 (amending 10 U.S.C. § 2431). See also id. § 3002, 108 Stat. at 3328 (amending 10 U.S.C. § 2432 and requmng quarterly status reports to Congress
on certain programs). G g

951d. § 3004 (amending 10 U.S.C. § 2434),

9% Jd. § 3005 (amending 10 U.S.C. § 2435).
AT

971d. § 3014 (amending 10 U.S.C. § 2366¢).

e e
981d. § 3063 (amending 10 U.S.C. § 2386).

S AR Ry

9 Usually, the circumstances involve purchases from the NAFI on a “sole-source” baS|s See Depunmems of the Army nnd the All‘ Force, Army and Alr Forcc
Exchange Serv., B-235742, Apr. 24, 1990, 90-1 CPD§ 410. = ol & oo a0 Ui e ki e 27
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exceed $50,000; (2) the purchase was from stock on hand.at
the exchange; and (3).the goods purchased .were goods nor-
mally sold by the exchange.J® Thé FASA now expands.this
statutory exception to remove the $50,000 ceiling:and’the
stock-on-hand requirement for purchases of “soft idrinks that
‘are: manufactured in the United States.”01! Under the new
provision, the Secretary-of Defensé must: promulgate regula-
tions defining “soft drinks” and “manufactured in the United
States.”

\ ) .\ NANS e

D. Stmphﬁed Acqutsmon Tkreshold

The FASA made ‘s:gmﬁcant changes in the law concerning
purchases’ of .géods and services ¢osting' $100,000 or less. - In
some cases, the FASA. changed previous statutory guidance,
while in other cases the FASA codified prior regulatory-and
decisional law. Most of the changes are not effective until
lmplemenung regulaﬂons take effect.102 . . . . ”-..’e

i B (

3 1 New Stmphf ed Acqmsman Threshold (FASA § 4001 ) —
The FASA established a new “simplified acquisition thresh-
old” of $100,000'9 for all federal agencies.!% This will
replace the $25,000 “small purchase threshold” currently in
effect.105 For agencies that do not have the ability to perform
certain procurement functions electronically,!% however, the
“simplified acquisition threshold” is $50,000 until the agency
achieves the required electronic capability.!9? The “simplified

10010 U.S.C. § 2424,
10l FASA, supra note 1, § 3066.
1027, § 10001.

10314, § 4001.

acquisition threshold” is double the normal threshold for DOD
contracts or purchases outside the United States, in support of
contingency operations.!% Finally, the FASA retains the
small business reservauon for all acquxsmons between $2500
and$lOOOOO109 R >

2 New Stmpllﬁed Acqulsman Procedures (FASA §
4201 ).—~The FASA requires FAR amendments describing
“special simplified procedures for contracts for acquisition of
property: and services that-are not greater than the simplified
acquisition threshold.”!10 It retains the statutory prohibition
against splitting requirements to use simplified acquisition
procedures, and requires contracting officers to use simplified
procedures to the maximum extent practwablc m

= 3 Changes to CBD Nonce Requirements (FAS’A § 4202) —_
The requirement’ to. synopsize proposed acquisitions greater
than $25,000 in the Commerce Business Daily (CBD) remains
under the FASA.. However, agencies no longer must allow
thirty days between issuing the Invitation for Bids (IFB) and
bid opening, for acquisitions greater than $25,000 but less
than the new simplified acquisition threshold.!!? Instead,
agencies awarding such contracts must include in the applica-
ble CBD notice a description of the procedures that the agency
will use to award the contract and of the relevant time periods
involved in the acquisition.!13 Finally, once an agency can
perform certain procurement functions electronically, the

P
[

,I‘ B ' Ea

104 Section 4002 of the FASA makes the new definition applicable to the DOD, the Coast Guard, and NASA, while FASA § 4003 makes the new definition applica-

ble to all other federal agencies.

105 A number of FASA provisions amend various statutes by subsmutmg "for an amount not greater than the snmphﬁcd acqulsmon threshold for small purchase

threshold.” See, e.g., FASA §§ 4102, 4103, 4401.

L) ,I.‘ 'L | ik

106 See id., tit. 1X, §§ 9001-9004, for a detailed list of functions that agéncies must perform electrontcally,  * 7 '

1714 § 4201

I T Y

RO R

BN

1084, § 1502(2) (amending 10 US.C. § 2302(7)) Th.lS means lhat the current DOD small purchnse conungency contractmg threshold of SIOOOOO remains
unchanged initially, but increases to $200,000 when the DOD achieves the FASA's requirements for performing certain procurement functions electronically,

10914 § 4004 (amending 15 U.S.C. § 644(j)). The FASA requires the contracting officer to reserve acquisitions between $2500 and $100,000 exclusively for small
business concerns, unless the contracting officer is unable to obtain offers from two or more small business concerns that are competitive with market prices. Id.

1044, § 4201. ‘

A R . fep o Co e
Wi, See also 10 U.S.C. § 2304(g). o 1

I12FASA § 4202(a) (amending 41 U.S.C. § 416(a)(3)(B)).

374, § 4202(b).

oy
RN v i
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CBD notice tequirement.ends:!14 ~The ' FASA-also:amended
'the Small Business Actll5 to refléct the abovechanges 118 134y
it f28 0 oy viteeid Y i go vaneuaiinns
4. Statutory Exemptzans (FASA:§§ 4101 74104).—-.T0 Isim-
plify acquisitions under $100,000, the FASA amended;s¢veral
procurement statutes to make them inapplicable to acquisi-
tions using-simplified acquisition 'procedures.!1?’ These
statutes include the. prohibition against contingent fees,! 18 the
prohibition against contracting with suspended :or debarred
cortractors;!19 the Miller Act,!20 the Contract Work Hours and
Safety Standards' Act A2 and the Drug-Free Workplace Act of
1988'22Jt: N I Cowt o
A T S A A EO P Al T M
5 New “Mtci'opurchase 'Procedures (FASA § 4301 )—
The FASA authorizes a new set of procedures for “micropur-
chases,” which the statute defines as’ putchases of :$2500 or
less.!123 : Micropurchases -are exempt from: the small business
“set-aside” requirements of the Small Business ‘Act'24 and the
Buy *American ‘A¢t.125 - Additionally, micropurchases'do not
reqmre COmpetmve quotatlohs if the contractmg ofﬁcer

B ’x’ i Y -
i, r Py L U R VAR 0 ¥ 1‘-.‘ .

Pa— — - N - . ,“.r»- " Vo .
A I ; o EEE T F : i

”4ld § 4202(c)

1515 U.sc §637. o dean

"6FASA , Supra note l, § 4202(;) (nmendmg P;mO;S“‘;f’ A9 [:‘ &C | §- 637) |
WTI4 §§ 4101-4104.

11810 U.S.C. § 2306(b); 41 U.S.C. § 254(a).

11910 U.S.C. § 2393(d).

12040 U.S.C. §§ 270a-270F.

12174, § 329.

12241 U.S.C. § 701(a)(1).

IBFASA, supranote 1, §4301(g). - =& o v niii AR AL v

12415 US.C. § 644()

R ITSE  EP i S R

N N T AR LA ST - N I I

T P FEP N NI
1254l U S.C. §§ 10a-10c. Secuon 430](b) of the FASA makes a conformmg amendment to the Buy American Act IR SR SR AN

ibelieves that the price.abtained is reasonable.!26' However, the
statute .does require: the contractihg officer: to distribute
micrbpurchases equitably afong:qualified suppliers.!?’
Unlike . most othér FASA -provisions,: the micropurchase rules
became (éffective’ on the FASA’s enactment.!28 - The: Clinton
‘Administration has urged:agenciés to take full advantage of
the new. rules,. particularly:in the.usc of government ¢redit

cards.129 ¢ . Lo bupan for Taioiy el annds

o (,J.E‘b""

E. Other Procurement-Related Matters
Yl RIS CU IR N v
1. Postemployment Restrtcuons (FASA § 6001 ) —The
FASA repeals 37.U.5.C:: § 801.130 .The FASA also suspends
the effect of 18 U.S.C: §:281 through’ December:31,:1996.13!
Both provisions became effectwe on thé FASA’s enact-
ment. 132000 ey i Al T S It AN
g _féx T A SSTE T CURR RS T OV S R Lorde
2. Limitation on Use of Adwsary and: Asszstance Serwces
(FASA § 6002).—The FASA amends the Office of Federal
Proéurement Pohcy (OFPP) \Act133 to' 'add ‘a section hmltmg

Gl SRV RS SSTRNS S IS PR SR g

E‘rvlf:‘ Ry r,: T I B O N L

126FASA, supra note 1, § 4301(a). This provision codifies prevnous GAO decilswnal law, See Northern Va. Football Officials Ass’n, B-231413, Aug. 8, 1988 88-

2CPD Y 120.

121FASA, supra note 1, § 4301(a). Federal Acquisition Regulation 13.106 already required contracting officers to distribute equitably noncompetititle('ﬁufchn.;e;
among quahﬁed sources See also Grimm’s Orthopedlc Supply & Repalr, B-231578, Sept 19, 1988, 88-2 CPD § 258.

il Lot T Fosie O30

128 The President S|gned the FASA into law on October 13, 1994

R T TP T T P B EC

AW R R T L ta

ST e T . P T e L ;
e viooatbi s e Gosia : ; AR PRI

|29 See Memorandum, Adm’r, Office of Federal Procurement Pohcy, to Senior Procuremem Executives and the Deputy Under Secrcta.ry of Defense for Acqulsmon

Reform, subject: - Authority for Mlcmpurchascs (Oct. 13,1994). - L TO

R TE T IS U T S0 A KO B4 S o ESROVE S

I3FASA, supranote 1, § 6001. 37 U.S.C. § 801 prohibited retired regular officers from selling tangible property to any DOD agency or activity. Al

IBIFASA, supra note 1, § 6001. 18 U.S.C. § 281 prohibits retired officers, within two years of their retirement, from representing another in connectlon wnh the

sale of anything to the department in which they hold retired status, or from prosecuting certain claims against the United States.

132 See FASA, supra note 1, § 10001(c).

13341 U.S.C. §§ 401-420.

]
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the wvse of advisory and assistance services.!34 Agencies may
not contract for services to conduct evaluations or analyses of
a proposal submitted for an acquisition unless the agency can
certify ‘that federal employees are “not readily available” to
perform. such functions.!3% Congress directed the OFPP to
issue guidance for agencies to use in determining whether fed-
eral employees are readily avarlable

F. Small Busmess and Soczoec'onomtc Laws

e Reqmrement to Set Aside Acqutsmons for'Labor Surplus
Area Concems Eliminated (FASA § 7101). —The FASA
repeals provisions of the Small Business Act rcqumng ‘agen-
cies to set aside acquisitions for small business concems locat—
ed in labor surplus areas.!3 Despite the elimination of ‘the
set-aside requirement, however, agencies still must give pri-
ority to awarding contracts and subcontracts to labor surplus
area concems 137 Thrs change wrll have mmnmal rmpact on
hibited from using appropriated funds to pay a price differen-
tial to relreve economrc drslocatrons 138

2 Cemﬁcare of Competency Procedures (FASA §7101).—~
The National Defense Authorization Act for Fiscal Year
1993139 provides that when a DOD, 'NASA, or Coast Guard
contracting officer determines a small business to be nonre-
sponsible, the contracting ofﬁcer must notify the small busi-
ness in writing of the détermination and of the firm’s right to
request areview by the Small Busmess Admrmstratlon (SBA)

134FASA, supra note 1, § 6002.

If the small business requests.SBA review: within fourteen
days ‘of notification, the contracting officer must forward the
matter to the SBA for a determination .of whether to issue a
certificate of competency. The FASA eliminates this addi-
tional notification requirement;140 now all federal agencies
must refer automatically all nonresponsibility determinations
of small businesses to the SBA for review under certificate of
competency procedures 141

3 Small Dtsadvantaged Busmess (SDB) Set-Asrdes and
Goals (FASA §§ 7102, 7105). —The DOD has long had the
authority to set aside acquisitions exclus1ver for SDBs, and
to award contracts to SDBs for up to ten percent above fair
market _price. 142 The FASA cxtends thls authority to civilian
agencies, permlttmg agencres to restnct ‘competition to SDBs
and provrde SDBs a prrce evaluatlon preference up| (o ten per-
cent when using an unrestricted compentlon 143 The FASA
further extends this authority to NASA and the Coast
Guard 144 along with the DOD’s goal of awardmg five percent
of its contract dollars to SDBs 145

4 Extensran of Contract Goals to Women Owned Con-
cerns (FASA'§ 7106).—The FASA establishes a new, govern-
ment-wide goal of awarding five percent of the total value of
all prime contracts and subcontracts to small business con-
cerns' owned ‘and controlled by women.!46 ‘This new goal will
apply to 'small business concerns that are at least fifty-one per-
cent owned by women, and whose management and daily
operations are controlled by women. 147

gl
Y

135/d. For Army acquisitions of such services, a similar determination already is required as part of the Management Decision Document supporting award of an
advisory and assistance contract. See DEP'T OF ARMY, REG. 5-14, MANAGEMENT OF CONTRACTED ADVISORY AND ASSISTANCE SERVICES, para 4-3b (15 Jan. 1993).

136FASA, supra note 1, § 7101 (repealing 15 U.S.C. § 644(e), (f)). A labor surplus area is a geographic area of high unemploymem, as detemuned by the Depart-

ment of Labor. See 20 C.F.R. § 654 (1994).

137See 15 U.S.C. § 644(d).

13810 U.S.C. § 2392. But see FAR 20.201-2 (authorizing set-asides for labor surplus area concems for contracts funded by Military Construction Appropriation

Acts).
139Pyb. L. No. 102-484, § 804, 106 Stat. 2315, 2447 (1992).

MOFASA, supra note 1, § 7101(b).

131 See FAR 19.602-1. - - : ~ LAt e e

1425¢¢ 10 U.S.C. § 2323(e)(3); DFARS 219.502-2-70.

143FASA, supra note 1, § 7102(a).

(RS . LA

14414, § 7105 (amending 10 U.S.C. § 2323(e)(3) to permit NASA and the Coast Guard to enter contracts using less than full and apen competitive procedures, but
prohibiting agencies from paying a price exceeding fair miarket cost by more than ten percent)

145Jd. § 7105 (amending 10 U.S.C. § 2323(a) to establish a goal for the DOD, NASA, and Coast Guard to award five percent of therr contract dollars to SDBs. hrs-

torically black colleges and universities, and minority institutions).
146 Jd. § 7106(a) (amending 15 U.S.C. § 644(g)).

M7 )d. § 7106(b)(3) (amending 15 U.S.C. § 637(d)(3)).
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i:-5. ' WalshiHealeysAct Amended (FASA §'7201).—~The
FASA amends :the Walsh-Healey. Public Contracts: A¢t!48 by
eliminating the requirement ‘that ‘contractors must be regular
dealers or manufacturers of the items to be furnrshed under a

contrat:t'49 BT I S S LY LI IR P L b

B ,‘" L PR | P s LY ERES APt

G Coinrh'ér'cial Items 0

1 Def nitions, Implementation (FASA §§ 8001 8003) —
The FASA adds to'the OFPP Act h series of deﬁmtions related
to commercral 1téms 150 These: deﬁmtrons are similar to those
currently set'out in the DFARS“” however, the FASA
mcludes services it the deﬁmtrori of ‘commercial items.”
Addrtronally,‘ “commercial items” fiow include nondevelop—
menfal {téms!»152 developed excluswely at erate expense
that haVé Lbeen sold in substantraI quantltres fo muhrple state
and locaf govemments , o o

nnld iy b : ‘&‘w:f st [2 £ TPRE S SR B S R T

Implementrng regulatlons must mclude a list of contract
clauses applicable to contracts for commercial iterns 133 “The
regulations also must include a. provrsron authorizing agencres
to requrre offerors to demonstrate that their. products meet cer-
tarn market acceptance crrterra '54 .

EERRO T IAPRENTETch

R T IS N R T

e The FASA provrdes that to the maxrmum, extent practrca-,
ble, agencres must, use ﬁrm ﬁxed -price, contracts .o, fixed-
prlce contracts wrth economic price adJust;nents for
commercial items.!55 The FASA prohrbrts cost-type contracts
for commercial items.136

- Implementing regulations must include a listiof statutes that
are inapplicable to:commercial items contracts:!51 The' FASA
provides: procedures for dealing with lawsienacted after:the
effectiveé.date of the FASA and contains a!provision allowing
persons to petition the Administrator.of the OFPP ta add laws
tothe ist.138 o mree " mi e o o isnLun e
o Pl o g "‘.slﬂ“’

Agencies must permit, to the maximum extent practlcable,

a contractor under a commercial items contract to use its exist:
ing quality assurance system as a substitute for government
inspection or;testing prior. to;tendering: the items, to the gov-
ernment, 159 Additionally, agencies must-take ‘adyantage of
warranties. offered on commercial .items to the. maxjmum
extent practicable and must use these warranties, for the repair
and replacement of commercral items.160 ,;‘,.__‘ P T

AT IR

e noie 1
2 Prpcurement of Cammercral ltem.g (FASA ;88 8191 1
8106) —The FASA adds a new chapterfo- 10 Us. C _govern-
ing the DOD, Coast Guard ‘and NASA acqursltrons of
commercial items, '8! . . T Bt W R
I TR e vlri“,mn !

3. “Commercial Items ” Def nition Expanded (FASA §§
8100, 8102).—The FASA expands the definition of ‘commer-
cial items” to mclude services. ‘Accordingly, the. “catalog O
market price” TINA exemption also covers services per-
formed at catalog or.market prices. 162 o O i

TR DT TORR T aldives o

4 Preference for Commerczal dtems, (FASA § 8104) --The
FASA establishes a preference,for the acquisition of, commer-
cial items.!63 Agencies must, to the maximum extent practica-

_l,,”) LR Yo

14831 U.S.C. §§ 35-45. e ;
149 EETRTY I SR ITREE e P I S R pdh e o H BAER

FASA supra notel 57201 ) . L v -

o1 g ' H i 3 L T Ny PRI I A S P P ST Rl B (AT
l-"Old § 9001 (amendmg 41 U S C. § 403) \ )

cr b L L L T [ T B S A I ST VR RV DR T Pl ot AAATY
'5‘See DFARS 211.7001. s L A B AR R PR NIB TR
152 See FASA, supra note 1, § 8001. RS WY R WAL
193The DFARS already includes such a list. (See DFARS 2117005 . v+ - ooivion o w0 0 oo B TS e wl L0 s A nrd
At
I34FASA § 8002. For example, whether offered items have “been satisfactorily supplied to an executive agency under current or recent contracts for the same or
similar requirements.” A A B ARG SR Ly et
15514, LT T s ey, SOATN

1561d. Defense Federal Acquisition Regulation Supplement 211.7004-1(b) currently provides that only fixed-price or fixed-price with economic price gdjustment

contracts may be used to acquire commercial items.
I5TFASA, supra note 1, § 8003.

15814

59} 8 s T R I S S LT F TN g d e dane gl L AT e e (]
159}y § 8002. Defense'Federal Acquisition Regulation Supplement 211,7004-1 conltains asimilar proyision. - '
FRCRATRSS LA LS LI Lt . P RV (1}

'WFASA vupm note l § 8002

vy

'6'ld § 8101 (addmg chapter 140to 10 U.S.C.).

162/4, §§ 8001 (amending 41 U.S.C. § 403), 8102 (to be codified at 10 U.S.C. § 2375). BN

16314, § 8104 (adding 10 U.S.C. § 2377).

VoL B cenviar o hhs o N

B A LTSN T ¥ ST B

o AR

(8 L0 VI T S R SNV AT A Leedd 0 gl EGET g2

BRI S R H ST B

U andnamoar syt g

LG haoms [ I FRA!
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ble: * (1) state requirements in terms of functions to be per-
formed, performance required, or essential physical character-
istics;164 (2)-define requirements’so that activities may
purchase commercial items to fulfill the requirements; and (3)
ensure that-activities provide contractors offering commercial
items an opportunity to compete for requirements; 165

5. Requirement for Market Research (FASA § 8104).—
Agencies must conduct market research *‘appropriate to the
circumstances” ‘before developing new specifications for a
procurement and before soliciting bids or:proposals-for a con-
tract exceeding the simplified acquisition threshold.166 Agen-
cies must use the results of this market research to détermine
whether commercial items exist that:- (1) meet the agency’s
requirements; (2) could be modified to meet the requirements;
or (3) could meet the requirements if the agency modified its
requirements “to a reasonable extent.”167 . Agencies should not
require potential sources to submit more than the minimum
amount of information needed to make these detcmunanons

6. Inapplicable Laws (FASA § 81 05 ) —The FASA, contams
a series of amendments making various statutes inapplicable
to-commercial items contracts.!68 - Provisions that no-longer
apply to such contracts include: - the requirement for a contract
clause regarding contingent fees;!6% the requirement to identi-
fy sources of supply;!79.and the prohibition against domg
busmess w1th certain subcontractors 7k 0 b

164 Cf.‘ FAR!IOY.002; See jnfrar nbiéf 1006 and ‘acoolﬁpi]ﬁhj’(’ing text. «

'“FASA supra notel §8I04 SR RS _
1661‘1 i N T R S 1T U
16744,

168 Jd. § 8105 (amending scattered sections of 10 U.S.C.).

16910 U.S.C. § 2306(b).

17014, § 2384(b).

17114, § 2393(d).

7. Technical Data (FASA § 8106).—The FASA establishes
a rebuttable presumption that items delivered under a contract
for commercial items were developed at private expense.172 If
the DOD challenges a contractor’s assértion that commercial
items: were developed at private expense, the DOD row bears
the burden of demonstrating that the items were not developed
at private expense.173  This is.a significant change to the cur-
rent procedures for challenging a contractor’s attempt.to
restrict the government’s use of technical data.174

cane®on T Uy

III Department of Defense Legxslatlon R T
L “,-Iié ot L PR ot

vi“Preserving Mllltary Readmess"”S was a recumng lheme
in this'year’s DOD legislation.: Just as there are *“growing
pains,” the DOD has experienced what can best be described
as “down-sizing pains.”176 *Over the past few years, Congress,
the Clinton Administration, and the DOD have struggled to
reduce ‘the 'defense budget ‘while maintaining an adequate
forcé feadiness level—all :while national security interests
undergo’ their own ‘metamorphosis. Congress repeatedly
expressed its concern about the ability of the Armed Forces to
respond to the many new, and often unanticipated, missions of
the post-Cold War ‘era, and noted an “aura of urgency” in
packaging the defense authorization and appropriations bills
for Fiscal Year (FY) 1995.177

Loy
PR

1M FASA, supra note 1, § 8106 (amending 10 U.S.C. § 2320(b)). . The govemment reoewes only reslncled nghts in techmcal data perlammg fo ltems developed at

private expense See 10 u. S C § 2320(a)(2)(B) DFARS 227 402 72
IT3FASA, supra note 1, § 8106 (amending 10 U.S.C. § 2321)
174§¢e 10 U.S.C. § 2321(d) (e) DFARS 227 403 73.

1755, Re. No. 321, 103d Cong., 2 Sess. 30 (1994).

I

176 For example, in its report, the Senate Appropriations Committee observed the following: o s B BT R ST e

Though it generally was understood at the beginning of the current military drawdown that inefficiencies and unanticipated costs would
arise, no one could accurately predict the magnitude of those costs. Nowhere has this troublesome outcome had a more deleterious effect on
current operations than in our European commands. Costs a.nsmg from the drawdown have forced our Army and Air Force leaders in Europe,
to redirect funds approved for training activities 10 infrastructire Support Thus, for the past 3 years, the U.S. Army in Europe has failed to

train at levels even remotely akin to a reasonable readiness standard.

1d. at 36.

FEBRUARY:1995 THE ARMY LAWYER '« DA PAM 27:50-267 15




A.iNa‘tianal‘ Defensé‘Autkarizatian Ac’t,far_FX #9295 ., X
Sdao b bl e el e e oF s udu
J l lntroductmn —On October 10,1994, Pres;dent Clinton
kigned the National :Defense -Authorization Act for FY11995
(1995 ‘Authorization Act).!'’ Some of the key provisions from
the 1995 Authorization:Act follow, to highlight how the new
actwill affect acqmsmons and other opemt.lons within the
]JOI)> . R EEIVRRETE LY N A A 'av'!‘Z? oploan ey 1
LRI D S PR ML I TN AN S VREL ¢ WU RIS A e L
2. Preservation of United States Tank Industrial Base—
Congress agreed with a Defense Science Board recommenda-
tion that a United States ‘tank-inditstrial:base should. bé
preserved. Accordingly, Congress indicated in the conference
report that funds were aiithorizedfor:.the Anniston Army
Depot anid.the conteactor:operated Stratford. Army Engine
Plant for the:developméntiand upgrade of 'depot. dctivities
related to:the manufacturing‘ and servicing.of tank engines.!79.:
B S LTS AR RIS E A AN S (FSTRRNURRIRY Lot MRS (| CFCNNA Tt NIRRT
% Prolubman Regardmg Procurement of Helicopters
Relaxed.——-ln‘ the Authorization ‘Acts for FYs 1990 and 1991;
Congress prohibited anyfuture purchase of the AH-64
Apache helicopter and the: OH-58D Kiowa Warrior scoutheli-
topter.!80 This year Congress relaxed the restrictions on.con-
tinuing the AH-64 and ©H-58D programs, allowmg the
purchase of a limited number of the aircraft.!8t.

S

L I A O T R P YT i
4. C-17 Settlement Claims Approved.—Congress spec1ﬁ-
cally approved the payment of funds pursuant to the settle-
ment of contractor claims arising under the C-17 transport
program.!82 In recommending such payment, the Senate
report noted its desire that the settlement agreement “promote
progress in a . . . program characterized by cost overruns,
schedule slippages, and performance problems.”!83

178 Pub. L. No. 103-337, 108 Stat. 2663 (1994).

I179H.R. ConF. REp. No. 701, 103d Cong., 2d Sess. 480 (1994).

i 3. :Authority far Anmy Industrial Facilities to Sell Commer-
cial Articles and Services.—Congress expanded the authority
of ‘Army industrial ifagilities, including arsenals; to allow ithe
sale of commercial articles and services to persons outside the
DOD, if the Secretary of the Army determines such articles or
services are not otherwise available from a United States com-
mercial source.!34

AV R N R S TR RATS (L SO R

y 0. Federally Funded Research .and Development Cemers
(FFRDCs).m-—For, the past few years, both the House and
Senate have expressed concerns about management and fund;
ing probléms associated with FFRDCs.186 -.Specifically, law=
makers have questioned the practice of providing salaries and
benefits to FFRDC employees that exceed those. of compara-
ble government and private industry employees.!®? Conse-
quently, Congress limited salaries and compensation for
FFRDC personnel fo existing levels and restricted the manner
in.which federal funds paid-to'the centers may be used.!88 To
further: underscore its .concern on.this matter, Congress also
reduced, by more than $52 million, the amount requested in
the President’s budget for FFRDCs S sl

i )lh Ct A T v

SV A O undmg of Depot-Level Mamtenance Pragrams —-Con-
gress.contmued.to express its concern about the apparent lack
of a depot maintenance strategy for preserving a “secure and
accountable depot maintenance policy for;the future.”!8% Con-
gress noted the dual importance of maintaining an adequate
military industrial base for responding to current threats, while
simultaneously preserving public/private competition to-
reduce overall maintenance and repair costs., In thlS vein,
Congress added $305 million to'the depot’ maintenance pro-
gram above that requested by the Administration,!% and pro-
vided permanent authority for DOD depot activities to

180The National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. 101-189, §§ 132-133, 103 Stat. 1382 (1989).

181 National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, § 117, 108 Stat. 2663, 2682 (1994).

18214, § 132, 108 Stat. at 2685.

v T

1938 Rep. No. 281”103d Cong., 2d Sess 54 ([994) lndeed it appears that many of the problcms assoclated wnh the | program are behmd the | contmctor By
November 1994, McDonnell-Douglas was providing the Air Force the C-17 aircraft ahead of the contract delwery schedule. See Air Force Under Secretary Hails'
Early Delivery of Newest C-17, PR NEwswIRE, Nov. 16, 1994, P

HE TR S F A B ERTIR

184 National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, § 141, 108 Stat. 2663, 2688-89 (1994) (amending 10USC.§ 4543(&_)). e
185Federally Funded Research and Development Centers are privately operated organizations sponsored by govemment ugenaes to work in all areas of basic or
applied research. R b

)

186H.R. CoNF. REP. NO. 701, 103dCong 2d Sess. 623 (1994). B L R S A A R Y SR
N 1

Gaowe s Lt oiless T R T 1 A SR C A R U 110 SRS TV R I TP S S R Lo
.‘lsii ot ot endtent o oA Abeees i b R RN Y o . [

187 14

27, ‘l‘(')8 Stat. 2663 2694-96 (1994). ",

T I TE R S I T s ',".-‘" i L P TP (TR

RN P PRI i

I189H.R. Rep. No. 499, 103d Cong 2d Sess. 163-65 (1994).

190 National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, § 304, 108 Stat. 2663, 2697 (1994). The House initially requested an increase of
$600 million. H.R. REP. No. 499, 103d Cong., 2d Sess. 225 (1994); H.R. ConF. Rep. No. 701, 103d Cong., 2d Sess. 674 (1994).
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compete for depot maintenance and repair work of other fed-
eral agencies.!9! The measure also retains the current alloca-
tion of depot-level work between military maintenance
facilities and pnvate contractors (known as “the 60 40
sp]]t") 192 . AN N . LR [
o il ' RN

8 Defense Business Operanons Fund (DBOF) ——Congress
has made permanent the authority of the Secretary of Defense
to operate the DBOF.193 The services now may!purchase,
from a-source other than the fund, goods and services avail-
able from DBOF activities.' Concerned ‘about the: costs that
the'DBOF incorporates in its ciistomer charges, Congress has
prohibited!94 the DBOF from incorporating costs.associated
with activities related to the Base Realignment and:Closure
Act (BRAC).!195 Not completely convinced of the DBOF’s
fiscal 'soundness, ‘Congress also-has directed the ‘Secretary of
Defense and the Comptroller General to submit reports on the
activities.and efficacy of the DBOF as a'business entity.1% .- -
" 9. CostComparison Studies for Advisory and Assistance
Services.—Acting ona.recent. GAO report indicating ‘the
potential for considerable savings, Congress now requires the:
DQOD to conduct & standardized .cost comparison analysis
before contracting out for advisory and assistance services in
excess of $100,000.'97 The House suggested that the DOD
follow a methodology similar to that'required by. Office of
Management and Budget (OMB) Czrcular A- 76 in conductmg
the cost companson g e et

fige,

X

o

It

~:10. 'DOD Inspector General (DOD IG) to' Review Cost
Growth of A<16iCommercial Activity Contracts.—The DOD
IG must review a “representative sample” of existing commer-
cial activity contracts that were awarded based on an OMB A-
76 cost comparison study.to' determine whether contract costs
have exceeded the costslestimated at the time of award.!?
The House indicated in its committee report that the DOD IG
should review at least twenty: percent of exnstmg commercnal
activity contracts.200 ‘ i

uf TR o . ' R .

M, M:luary Installanons Requzred to Turn in'Excess
Morale, Welfare, and Recreation (MWR) Funds.-—Congress
singled ‘out the 'Army when expressing-its concern over the
amount of nonappropriated fund (NAF) cash: balances con-
trolled at the installation level.20! Concluding that consolida-
tion of NAF cash reserves: would better meet the service
departments’ program improvement and capital project needs,
Congress: has required all military departments to transfer
excess nonappropriated MWR reserves from the installation to
a smgle, department—w1de nonapproprlated MWR account.202

s i EFR i

12f queratwn vf Qverseas: DOD Fac:httes by Umred
States Firms.—In a “Sense of Congress” section,203 Congress
indicated that, to the maximum extent practicable, the DOD
should give preference to United States firms in awarding
contracts for the'opération of overseas DOD facilities that pro-
vide goods-and ser\uces 10 members of the Armed Forccs and
thexr dependents L : :

19} National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, § 335, 108 Stat. 2716 (1994) (amending 10 U.S.C. § 2470).

19214, § 332, 108 Stat. at 2707. See also 10 U.S.C. § 2466.

'93Nat|onal Defense Authonzauon Act for Flscal Year I995 Pub L. No. 103-337,

PR TS ICI EUS IR N

RO R I I . L
19414

19510 US.C. § 2687.
196/4. §§ 311-312, 108 Stat. at 2708-10.
197 /4. § 363, 108 Stat. at 2733-34 (to be codified at 10 U.S.C. § 2410).

198 H.R. Rep. No. 499, 103d Cong., 2d Sess. 170-71 (1994).

P e =
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§ ‘:ill 108 Stal 2663 2703 09 (l994) (amendmg 10U. S C § 2208)
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199 National ﬁéfenée Authorization Act for Fiscal Year 1995, Pub. L. No, 103-337; § 364, 108 Stat. 2663, 2734 (1994).

200H.R. Rep. No. 499, 103d Cong., 2d Sess. 171 (1994).

201 Congress listed four specific concems:

First, while most of the cash is being held at installations, Army headquarters needs more money to finance centrally managed construction
projects. Second, without central control, individual installations can obligate funds for capital improvements and construction projects that
are not affordable or good investments. Third, installations may hold unnecessarily high balances to earn interest rather than to distribute the
money to individual MWR activities. Fourth, commanders are tempted to apply excess cash to offset operation and maintenance shonfa]ls in

legitimate appropriated fund areas. ;... . . . . gz

Id. at 179 (1994).

2"'--’Natmnal Defense Authorization Act for Fiscal Year 1995 Pub L. No 103 337 § 373 108 Stal 2663 2736 (l994) (to be eodlﬁed at 10 U S.C. § 2219)

habd s
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203 ln a “Sensc of Congress" secuon, Congress hlghlnghls areas of congressxonal concern lhal frequently are addressed in: subsequem authonmtlon and appmpna-

tions acts. . . . el Do by

LEA i oo LTIy R 10N

204Nasional Defense Authorization Act fordléiécai Year 1995, Pub, L. No. 1'03)-'3"37,5380, 108 Stat, 2663.2738‘(1994).7 . {
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2.3, The '\ Vision Thing s \:Requirements for DOD’s Aiito-
mated Information Systems.~~The focus and direction: of the
DQOD’s automated infarmation isystem ;programs. continue ito
concern Congress. -ilnitially, the House recommended that
Congress limit.the-scopeiof the. DOD’s information systems
development and :modemnization :efforts.205 'Congress subse-
quently agreed to:a less drastic. measure,  however, directing
the ‘Secretary ;of Defense to develop performance measures
and controls for supervising the development and: moderniza-
tion of those systems costing more than $50 million.206 For
the next three years, the Secretary must submit to Congress an
annual report.addressing these areas, and how the systems
programs are contributing to the overall performance of the
defense mission.207, (- ~. . b :
ST T I T A R PR S [EPCATL ' FAPIL LRRP I T U O Iy

. 14, Polmcal Correctness. of Limited Proﬁtabtlzty Mthtary
Recrumng. on College Campuses.~~Congress again directed
that no institution of higher:education denying or otherwise
effectively preventing DOD agenci¢s from recrujting on cam-
pus may .receive DOD funds.298,:In :coordination’ with the
Department of Education, the DOD must establish procedures
for.identifying those educational institutions ‘that discriminate
agalnst DOD recrurtmg efforts.20° - P A A TSR
LTI R S FERELE r| I TCEE ST I - oyt

l 5 New: Factors Added to Buy. AmencanAct (BAA) Deter-
minations,—The 1995 | Authorization;Act-adds iseveral new.
factors.to be used when determining whether application of
the BAA2I0 js consistent “with the public interest.”2!! ' Among
the new factors that DOD agencies must consider when decid-
ing whether to waive BAA restrictions are: the impact on the

R R KA

205H.R. REP. No. 747, 103d Cong 2d Sess. 689 (1994).
AT TR T WA SRR S LS !
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national techniology industrial and employment base; main-
taining 1a defense mobilization base; and national secunty
lntcrestsl'? [T A1 A R RN SR EUAVEUNE E»Z‘V [
L S I Yy 97 ‘:v[ .’.-‘.4,‘ ) i
16 Analys:s of Enwronmental Costs Associated with
Major Acquisition Programs Required.—By April 1, 1995,
the DOD must implement guidance requiring incorporation of
environmental costs as an .integral part of the life-cycle cost
analysis,of major defense.system procurements.?!3 . Addition-
ally, this guidance must explain how all DOD major systems
acquisitions will comply with the National Environmental
Policy Act of 1969 (NEPA).2!4 . The DOD: also must establish
a data base of, all NEPA documentatnon prepared on’ major
defense acqursmon programs 2s phnale i
IR L e Ly EAREIE I AL R AU 28 S
17 Local Reszdent 'Pjeference Permttted for Contracts at
Installanons Affected by the: BRAC.—When entering into con-
tracts to be performed-at: BRAC-affected installations, agen-
cies may accord preference to those contractors planning to
use residents of the affected area to the maximuntextent prac-
ticable.2!6;Although this preference can apply:to environmen-
tal .contracts, the confereés indicated that restorationiactivity
should not be! delayed t.hereby 217 Thrs authonty wxll expire at
l.heendofFY;:l997 Y s st
Tl Dol ;-;" : : LY
VA8 AlloWabthty of . Restructurmg Costs lezted —DOD
agencies ‘are prohibited from reimbursing a contractor for
restructuring costs2!® associated with a business combination
unless an official at the level of Assistant Secretary of Defense
or above certifies in writing that the business combination

et R L T O S RIS PURTS SR Rt N T

DRAIOL G o S i e TR
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206 National Defense Aulhonzanon Act for Frscal Year 1995, Pub L No 103-337 § 381, 108 Stat 2663, 2738-40 (1994) (to bc codlﬁed atl0USC. § 22l9)

2074,
208/4. § 558, 108 Stat. at 2776.
2094,

2104] U.S.C. §§ 10a-10d.

211 National Defense Authorization Act for Fisegl Year 1995, Pub. ]l)..: No. 103-337, ; 812, 108 Stat. 2663, 2815-16 (1994) (amending 10 U.S.C. § 25_)3321 ,

2|2]d_

21344, § 815, 108 Stat. at 2819-20.

21442 U S. c se 432]-4370a v g
SER T
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216 National Defense Aulhonzauon Act for Fiscal Year 1995, Pub. L. No. 103-337, §817 108 Stat. 2663, 2820(1994)

2I7H R. Conr. Rep. No. 701, 103d Cong 2d Sess. 730—31 (1994)
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2'3Restructunng costs result from a contractor S determmauon to change its organizational structure lo address a declining contract base or to enhance busmcss
efficiencies.: Examples of restructuring include downsizing, mergers, and acquisitions. Restructuring costs ‘are ‘thiose costs associated with such ‘Honroutine, nonre- ’
curring, or extraordinary events. See generally Memorandum, Defense Logistics Agency and the Defense Contract Audit Agency, to District Commanders’
(DCMC), Regional Directors (DCAA), and Dlnector. Field Dctuchment (DCAA) sub_]ect Guldanoe Paper on Restructunng Costs (Jan l4 1994) [hereinafter
DLA/DCAA Memorandum]. T e s
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should result in a net savings to the DOD.2!%: The conferees
stated that:DOD policy should ensure that contracting officers
make every reasonable effort to price the projected savings
into current contracts, thereby increasing the likelihood that
the DOD will realize actual savings.220 Restructuting costs
that are -unallowable under: a specific FAR cost principle2?!
will not become allowable even if the restructuring is consid-
ered llkely to result in a net savmgs to the DOD 222

19 Emergency Supplemental Authonzattons of Appropria-
tions for FY 1994.—Congress retroactively authonzed supple-
mental appropnatlons for FY 1994 for DOD costs incurred as
a'result 'of operations in Somalia, Bosnia, Southwest Asia, ard
Haitj.223" Congress ‘also authorized another supplemental
appropriation to the Emergency Response Fund to reimburse
the DOD for costs incurred for _emergency relief for Rwan-
da.224 The conference committee stated, however, that this
authorization shall not be used to support * natlon-buﬂdlng
activities in R.wanda.225

20 Oblrgauon of Funds Where Amount Approprtated

ceeded Amount Authorized—With the exception of specifi-
cally enumerated programs, Congress authorrzed the DOD 'to
oblxgate funds for all FY 1994 programs, pro_|ects, and activi-
ties for which the’ amount appropnated exceeded the .amount
authorized.226 N e

21 Exceptions to Antideficiency Act (ADA) Limits Possibly
Expanded.-—The authority to accept voluntary services22” may

IR E S A ool ! N

‘be expanded to include community-oriented services. But

first, the DOD must conduct a pilot program and analyze the
impact of these relatively sweeping changes to ADA stric-
tures.228 ‘If impleménted, the DOD may. accept the following
voluntary services:: medical, dental, nursing, and other health-
related services; family support, child development; and youth
service programs; and religious, MWR, .and other pro-
grams.229

-22. - North Atlantic Treaty:Organization (NATO).—In
another “Sense of Congress” section, Congress indicated that,
while it is desirable that NATO work with other international
organizations: where feasible, NATO should be an indepen-
dent organization, 230 Specifically, Congress pointed out that
NATO should not:be viewed as an “auxiliary” to the United
Nations. In light of this autonomy, Congress reaffirmed its
view that NATO members reserve the right to act collectively
in defense of their vital interests,: even if the United Nations
should fail to act. 21

b {

-

23 DOD Authom‘y to Enter into Acqursiuon and Cross-
Servicing Agreements Expanded.-—Congress anmiendéd the
NATO Mutual Support: Act (NMSA)232 o expand DOD
authority to ‘acquire logistic support, supplies, and services.233
The DOD now has the -authority to enter into agreements with
the United Nations and any international regional organization
of which the United States is'a member. :The 1995 Authoriza-
tion Act increases the monetary ceilings under the NMSA and
provides a waiver of the ceilings in certain contingency opera-

-

219National Defense Authorization A¢t for Fiscal Year 1995, Pub. L. No. 103-337, § 818, 108 Stat. 2663, 2821 (1994). On August 22, 1994, the Defense Contract
Audit Agency-(DCAA) and the Defense Contract Mandgement Command {DCMC) issued guldzmce iclarifying their January 1994 guidance.' The new guidance
states that, in détermining overall savings, auditors should consider both direct and indirect restructuring costs. See Memorandum, DCMC/DCAA, to District Com-
manders (DCMC), Regional Directors (DCAA), subject: Clarification of Treatment of Direct Restructuring Costs (Aug. 22, 1994).

220H R. Conr. REP. No. 701, 103d Cong., 2d Sess. 731 (1994).

221 See, e.g., FAR 31.205-52, Asset Valuations Resulting From Business Combinations.

222 See DLA/DCAA Memorandum, supra note 218.

223 National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, § 1002, 108 Stat. 2663, 2833-34 (1994) (authonzmg supplememal appropria-
tions of the Emergency Supplemental Appropriations Act of 1994, Pub. L. No. 103-211, 108 Stat. 5 (1994)).

224Nationai Defense Authofization Act for Fiscal Year 1995, Pub. L. No. 103-337, § 1002, 108 Stat. 2663, 2833-34 (1994).
225H.R. Conr, Rep. No. 701, 103d Cong., 2d Sess. 739 (1994).

226 National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, § 1006, 108 Stat. 2663, 2835-36 (1994).
227 Unless otherwise permitted by statute, the acceptance of voluntary services by the agency may violate the Antideficiency Act. 31 US.C. § 1342, Lo
228 National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, § 1061, 108 Stat. 2663, 2845-47 (1994).

2074 § 1302, 108 Stat. at 2889.

231y
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233 National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, § 1317, 108 Stat. 2663, 2899-2900 (1994)-
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tions... Further lit: modifies the Tules.governing .the. credit :of
receipts.: "The Secretary of Defense now:may ‘credit the
account.that incurred the: obligation or:an-account currently
available for ithe purposes’ for which the e€xpenditure ‘was
made.! The NMSA’I.{.ogistics support. now includes the tempo-
rary loan.of general purpose vehrcles and other equipment ot
on the munitions list.234.  vee i b oo oy wo
R A VRN
24. Foreign Disaster Relief Authority.—This provision
eStablishes 'a‘statutory basis:for:theiPresident.to providé for-
eign disaster irelief..- The statute ‘authorizes-the ‘President to
providetransportation, supplies, services, .and equipment in
support of .relief activities.235. When -acting’ pursuant-to this
provision, the President must advise ‘Congress of .the extent
&nd duration of 'such action within. forty—erght hours of com-
mencement.236 TR IOt LW LR TS SRR ‘
BT 1SRN NT I o Pl | L L : [RPR
B: IDeparrment of Defense AppropnatlansAct 1995 S
e D
1. Introduction.—On September 30, 1994, Presrdent Clm-
ton signed the Department of Defense Appropriations: Act for
FY 1995:(1995 Approptiations Act)237 :The 1995 Appropria:
tions Act appropridtes '$243,6. billion;in new obligational
authority, approximately $3.5 billion more than the FY 1994
Act. When adjusted for:inflation, however, this amount repret
sents the tenith:consecutive decline in'defense budget
authority2387anid, wiih the exception-of 1948, the lowest level
of spending smce'before World War II 29 IR
RCIIIEESN 17 EET0 BNOPE R i i BRI
2 Depot Mamtenance —Congress expressed a continuing
concern over the backlog of depot maintenance work and its

Ok B

impact on operational readiness. According to the House .

commmee report, this backlog has doubled within the past
two years and grawn to $2 billion.240 Consequently, Congress

23404,
235]d. § 1412, 108 Stat. at 2912-13.
23644

T SITRD BN

237 Pub. L No. 103- 335 108 Stat 2599 (1994)

increased the funding for select maintenance iprograms ‘and
reinstituted publrc/pnvate competmon for depot maintenance
workloads 241 S S P I A a U YR
i e P I TN
- 1 Defense Busmess Operatton.r Fund. -—In October 1991
the, DOD, established the, DBOE-as a revolving: fund that
would allow the DOD to.manage the performance of working
capital funds and industrial, commercial, and support-type
activities. Unfortunately, for each of the last three years, the
DBOF has operated at a l9ss, particularly in its depot and sup-
ply maintenance busrnesses 242 Against this backdrop, Con-
gress. provrdeq the DBOF $945 million, instead of thc $1.17
billion requested by the Pres;dent The reduction’ .m DBOF
fundmg rs 2 resujt of an anticipated reductron in personnel
costs and a congressronally-mandated reduction in capital pur-
chases by. the DBOF Congress specrﬁcally appropnated an
addmonal $30 mlllron to sustain DBOF commissary opera-
tlons at cprrent levels 243 N e

4. Compensattan for Defense Industry Exécutives.—
Pespite DOD opposmon Congress limited defense. lndustry
personnel costs chargeable to agency contracts Begmmng

April 16, 1995 such costs under new contracts wrll be llmrled
to n6 more than $250,000 per year.2# Both the DOD and ll1e
defénse lndustry opposed the cap,’ contendmg that it would
drive 'talented individuals from the defense mdustry to a busr-
ness sector without such restrictions.245

*' 5. 'Reduction’ and Consolidation of Auditing and Contract
Administration Activities.—Noting the dramatic drop‘in
defense procurement activity over the last ten years, Congress
concluded that it was time to reduce the number of auditors

v ;and contract administration perspnnel assigned to the DCAA

~» and the DCMC. In addition fo this cutback, Congress directed
. .the DCAA to reduce its audrt backlog to one year by 1997 26

PEACE AN [V T T
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238 For example, budget authority for defense Jprocyrement accounts, in constant dolle_u's has dropped from §132,7 billion in FY 1985 to approximately $43.3 billion

for FY 1995—more than 67%. H.R. Rep. NoO. 562, 103d Cong 2d Sess. 9 (1994).

290d at 4.
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2014 at 15,74, RSP

241 Department of Defefise Appropridtions Act, 1995, Pub. L. No. 103-335,'§ 8057, 108 Stat: 2599, 2631'(1994) 7% *

242H.R. Rer. No. 562, 103d Cong., 2d Sess. 264 (1994),~ .-+ =+ = ° 1 15t 2,
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243The conference report requires the DOD to transfer funds to the Defense Commissary Agency to ensure that it is not adversely affected by the DBOF fundmg

cuts. H.R. ConF. REP. No. 747, 103d Cong., 2d Sess. 143 (1994).
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244 Department of Defense Appropriations Act, 1995, Pub. L. No, 103-335, § 8117, 108 Stat. 2599, 2649 (1994).

245See DOD Joins Defense Industry in Urging Conferees on Defense F unding Bill to Delete Senate Provision That Would Cap Executive Compensation at $148K,
oot IER F R

62 Fed. Cont. Rep. (BNA) 257 (Sept. 19, 1994),

26H.R. Conr. Rep. No. 747, 103d Cong.; 2d Sess. 64-65 (1994).  #'1 .
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"1-6.% Department of Defense Aitendance at' Nongovernment
Conferences, Symposia, and Conventions Questioned.—Atten-
‘dance of DOD personnel at variousevents sponsored by non-
government o‘rganizations247 came under. greeter scrutiny.
‘Congress expressed concern over the manner in which limited
trainihg’ funds are- being diverted away- from Jjunior mlhtary
persorinel to allow more senior members to attend events “of
questionable content in ‘térms of professional develop-
ment.”248 Consequently, Congress dirécted a compiehensive
revnew of the content and quahty of such events 249
T F H - i B

7 ‘B‘ombers Trahlvpon Aircraft‘ and the Industrial Base.—
Congress earmarked $125 millibn to help’ sustain the bomber
indusmal base. The conference | report for the 1995 Approprla-
uons Act notes that safeguardmg the ablllty to produce addn-
t|onal B-2 alrcraft “for one more year” is’ crmcally lmportant
to Uk natlonal se¢ur1ty ”250 Addressmg the C 17 aircraft
program, Congress indicated its desire thai the costs associat-
ed with the production of the plane’s engines be reduced so
that it would not have to seriously consider,developing a sec-
ond manufactunng source for the C-17 engine. !

i ot G b e

8. Nauanal Guard Parttc:patmn in Counter:Drug Activi-
ties Does Nat Result in ADA leauon.—Congress clarified its
intent regarding funding to the Natlonal Guard in support, of
counter-drug activities. Speclﬁcally, it stated that such funds
may be used while Guard personnel are in a Title 32 status or
a state active duty status. Congress further indicated that it
was “convinced” that DOD operations under such conditions
for the last six years did not constitute a violation of the

ADA 252
T PO VRIS D R T s ‘,t! P A R A

247The conference agreement specifically highlighted “national military associations and professional and technical organizations.” Id. at 46.

24814

291, at 46-47.
2501d. at 95.
B4 at96.
2214, at 153,

2531d. at 170.

9. A Case of Counting Your Chickens-Before They Hatch?
‘Procurement Funds Reduced Based on Anticipated Savings
Jrom the FASA.—Convinced that the recently enacted procure-
ment reform legislation will produce extensive savings for
DOD agencies, Congress reduced procurement funds by
$304.9 mllhon 253 o .

I 0. Investment/Expense Threshold Increased —For the sec-
ond consecutive year, Congress authonzed an. 1ncrease in the
1nvestment/expense threshold 234 Department, of Defense
agencies now may use O&M funds to procure equrpment
items costing up to $50,000. This provision is not mandatory,
apparently. allowmg agenc1es the discretion to retain a lower
thresho]d 255 Fmal]y, the language in the 1995 Appropnauons
Act is not codified and has no express apphcabrhty beyond
Fyiges. ot .

11. Real Prbpefty ‘Maintenance.——Charactérizing the
increasing backlog of real property maintenance work ‘as
“alarming,”256 Congress earmarked $500 million of the
DOD’s O&M appropriation to reduce the backlog.2’? The
conference agreemetit underlying the 1995 Appropriations Act
specifically directs the DOD to make reducing the backlog
associated with the repair and maintenance of enhsted person-
nel barracks a*“‘top pnontS' m2sg : :

: Sy

l 2. Humamtanan Asszstance and Emergency Response
Funds.—Congress again provrded funding for humanitarian
relief activities performed by the DOD for the people in
Southwest Asia, in the amount of $65 million.25? Last year,
Congress appropriated $48 million for these efforts, but pro-

vided that $30 million was available only for Kurdish relief

i . Lo i I

FREEU | RO AR

2-""Dep:lrtment of Defense Appropriations Act, 1995, Pub. L. No. 103-335, § 8076, 108 Stat. 2599, 2635 (1994). See Department of Defense Appropriations Act,
1994, Pub. L. No. 103-139, § 8092, 107 Stat. 1418, 1461 (1993) (increasing threshold to $25,000). The investment/expense threshold determinés whether boD
agencies must use procurement or Operations and Maintenance (O&M) funds to buy supplies and equipment.

RSN

253 A change already has been made to the Army’s pamphlet governing such expenditures, increasing the threshold to $50 000. See Message, Defense Finance
Accounting Service, DFAS-IN-AM, subject: Change (03) to DA Pamphlet 37-100-95 (261348Z Oct 94). i+ .

256H R. Rep. No. 562, 103d Cong., 2d Sess. 78 (1994) (stating that the backlog is growing by twb billion dollars each year), = ¢ o rhs

257 Department of Defense Appropriations Act, 1995, Pub. L. No. 103-335, § 8158, 108 Stat. 2599, 2659 (1994).=7 s .7 . . - I R

258H.R. Conr. REP. No. 747, 103d Cong., 2d Sess. 64 (1994).

259 Department of Defense Appropriations Act, 1995, Pub. L. No. 103-335, tit. 11, 108 Stat. 2599, 2606 (1994). R » SN
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“activities.269 «Congress retroactively removed that limitation,
thus allowing'broader use of the DOD’s ‘remammg FY 1994
‘humanitarian;: relleffunds 261 Jisrd; Fospivpols -0 TR
R I U LT I C A ol i roon
Ve Congress also approprlated $299.3 'million ‘to the Emer-
gency Response Fund to reimburse the DOD for costs
mcurred in prov1dmg emergency relief in Rwanda and
mlgrant processing in Cuba.’ Congfess ‘also directed' that no
funds in the 1995 Approprratmns Act may be used for Opera-
‘tion Stfpport Hope' act1v1t1e§ m and around RWanda after
Octdber7 994262 o S

RS APEASEI ity 7",\]7 et !‘y":*.r I’
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Supplemental Appropnanans for Deploymenr of
Forces.—In ‘another “Sense of the Ca ngre s” provrsron .Con-
gress indicated that the President should ‘seek supplemental
appropriations for any “significant deployment” of forces in
support of international humanitarian, peacekeepmg, or peace-

enforcementoperauons 263 O WS I U
S N ST N T TSk SR L VI .
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| oF Mtlttary Consrructton Authanzanan Act for F. Y 1995 e
b sl o b i R IR | )‘I el

ied. Irttroducnon —On October 5 1994t,Pres1dent Clmton
signed the Military Construction ,@uithonzatlon Act for FY
1995 (1995 Construction Act).284 The 1995 Construction Act
authorizes budgetary"authority for specified military construc-
tion'projects, unspecified minor milltary constructron prolects,
thd lhe mllltary famtfy housmg program e st

-~ lu C I3 " N N H
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2. Unspecified\Minor Military Construction Funding.~In
keeping 'with its goal. to.improve-the overall-quality .¢f life
within!the military community, Congress increased the total
dollars.available to the DOD for performing runspecified
minor constructlon,pro_lects.zﬂ"; The 1995 Construction Act
breaks out unspecified minor. military construction funding as
follows: . $12 million for the Army;266 $7 million for the
Navy;267 $7 million for the Air Force,?68 and $22 348 rmlllon
for defense agencies.269,
[N IS AT A i SO VW DIV

3. Authonzanons Expire After Three Years —Folrow‘:ng
past practice, Congress provided the DOD authority to use FY
1995, mllltary constructrqn funds for only three years.? 270 Thbs
]lmttatlon precludes DOD agencres from L using these funds for
therr normal ﬁve—year appropnatlon hfe 2 The 1995 Auth—
onzatlon Act' al§o identifies exceptlons to\ t}us three~year llml-
tatlon 772 and extends authonzauon for specrﬁc FY 1991 and
1992 projects that 'have exceeded therr ongmal three-year

RN

authorlzatlon perrods 273 o
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“4. Restrictions on Use bf Construcnan '\ Funds for Guard
and Reserve Projects.—Thed 1995'Construction ‘Act limits the
use of military construction funds for unauthorized Guard and
Re,serve Projects: Uhder* thxs provision; funds 'are ‘allowed to
bé used ‘for unauthorized’ pro_|ects only' under limited circum-
stances, to! mclude "unspec)ﬁed mmor construction; emer-
gency and eontmgency construction; environmental response
‘action’s; and the repair or replacement of exrstmg damaged
facﬂmes274mr STV AR DY oo : N L
: ; RO U (TR SR TR FI S DR '1‘1\‘!“': [
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260 Department of Defense Approprlatlons Act. l994 Pub L. No. 103-139, 107 Stat. 1418, 1426 (1993) (these funds remain available for obllgatlon through Sep-

tember 30, 1995).

261 Department of Defense Appropriations Act, 1995, Pub. L. No. 103-335, tit. 1, 108 Stat. 2599.2643 (19%4). ..

26214, 108 Stat. at 2659.
263 /d. § 8103(2), 108 Stat. at 2644.

264pyb. L. No. 103-337, 108 Stat. 3027 (1994).
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265The 1995 Construction Act authorizes a total of $46.348 million for the DOD’s minor military construction program. Last year's Construction Act authorized
$46.002 million. See Military Construction Authorization Act for Fiscal Year 1994, Pub. L. No. 103-160, 107 Stat. 1856 (1993).

266 Military Construction Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, § 2104(a)(3), 108 Stat. 3027, 3029 (1994).

2671d. § 2204(a)(3), 108 Stat. at 3033,
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269/d. § 2405(a)(5), 108 Stat. at 3042.
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271 See, e.g., Military Construction Appropriations-Act, 1995; Pub.-L: No. 103-307,-§ 119,.108 Stat, 1665(1994). '* - ! R0l P S L

272Military Construction Authorization Act for Fiscal.Year 1995, Pub; L. No. 103337, § 2701(b), 108 Stat:3027, 3046-47 (1994), "¢}/ uanzt. o it 0 01"

273 1d. §§ 2702-2703, 108 Stat. at 3047-50.

41d.§ 2601, 108 Stat. at 3044-45, (B sanT e
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-+ 5..:Secretarial-Approval Required for Repair Prajects
Exceeding Five Million Dollars.—The 1995 Construction Act
establishes a five-million-dollar Secretary of Defense approval
requirement on the repair of a single-purpose facility or one or
more functional areas of a multipurpose facility.2’5. Congress
imposed this requirement.in light of-its. concern that O&M
funds were being expended on major repair projects: without
adequate oversight. Hence, this provision'restricts the author-
ity to fund certain mamtenance, repaxr and mmor construction
pro;ects with O&M funds 26 5 T

o1 6 Lmuted Partnersths for Navy Housmg —Congress has
authorized the Navy to enter-into limited partnerships with
one or more. private developers to encourage the construction
of housing near Navy installations.2?7 The 1995 Construction
Act also establishes a Navy Housing Investment Board that
will be responsible for the conduct of this partnership:pro-
gram. This program also-allows the Navy to contribute five to
thirty-five percent of the costs associated with housing devel-
opment. The partnerships will provide Navy personne]
affordable housing ona preferenual basls ‘

D M:lxtary Construcnan Appropnanons Act, 1995

l lntmductzan.——On August 23 1994, Presxdem Clmton
signed the Military Construction ‘Appropriations Act, 1995
(1995 MCA Act):278 - The: 1995 MCA Act provides ‘budget
authority for specified military construction projects, unspeci-

fied minor military construction prolecls and the mlhtary

famlly housmg program. o o S

2 Reprogramming Threshalds —Congress “clanﬁed" the
reprogramming threshold, making-the approval requirements
for reprogramming actions the same for.both the active and

21514 § 2801, 108 Stat. at 3050-51 (amending 10 U.S.C. § 2811).
276'd.
27714, § 2803, 108 Stat. at 3051 (to be codified at 10 U.S.C. § 2837).

278Pyb. L. No. 103-307, 108 Stat. 1659 (1994).

reserve forces:2’? This threshold—twenty-five percent of the
fundediproject amount or two million dollars, whichever is
less=—applies to military construction and family housing pro-
jects of both components.280. “Thé 1995 MCA Act allows the
DOD to exclude certain environmental remediation :costs :of
famlly housing construction pro_|ects in: packagmg a request
for reprogrammmg approval 281 . :
[ L SR e

Ja ,fCon-Plus-leed-Fee ( CPFF ) JCamracts and Enwran-
mental Cleanup Considerations.—The 1995 MCA :Act ‘again
restricts the use of CPFF contracts for most MCA funded pro-
jécts.282 - Nevertheless, Congress specifically -invited the Sec-
retary of Defense to-exercise “appropriate waiver authority” to
facilitate the cleanup of hazardous waste and -completion of
base closures.283 - i : : :

4. Exercise-Related Construction.—Congress has reiterated
its concern regarding the use of construction funds in military
exercises. The 1995 MCA Act requires the Secretary of
Defense to inform the Appropriations and Armed Services
Committees of the plans and scope of any proposed military
exercises involving: United States personnel; when the Secre-
tary anticipates that expenditures for construction, either tem-
porary or permanent. wnll exceed $100 000 284 - L

5 Lme Item Requtrement for Urban Renewal Mtluary-
Style.~—Concerned that DOD installations are failing to
demolish unneeded facilities that pose a safety or environmen-
tal hazard, or-otherwise have high ownership-costs, Congress
has directed:the services to develop a demolition line item
when preparing :the 1996 Military Construction budget sub-
mission.285 Although O&M funds may be used for demolition
of unused facilities, Congress wants to highlight this matter by
requiring a specific line item for this-activity.286 '

279“Reprogramming” is the use of funds in an appropriation account for purposes other than those contemplated when Congress enacted the appropriation. : See

DEeP"T oF DEFENSE, FINANCIAL MGMT. REG. 7000.14-R, vol. 2A, ch. 1, para. 010107.B. 46(June 1993).

2801 R. ConF. ReP. No. 624, 103d Cong., 24 $ess. 5(1994),

28114, See also S. REP. No. 312, 103d Cong., 2d Sess. 15-16 (1994).

282 Military Construction Appropriations Act, 1995, Pub. L. No. 103-307, § 101, 108 Stat. 1659 (1994) (restriction applies to all MCA-funded contracts exceeding

$25,000. performed in the United States, except Alaska); see also DFARS 236 27

for such contracts); see infra note 1094 and accompanying text.-

283H.R. ConF. REP. NO. 624, 103d Cong., 2d Sess. 6 (1994).

1 (requmng approval of Assnsmnt Secretary of Defense (Producnon and ].oglsucs)

24Military Construction Appropriations Act, 1995, Pub. L. No. 103-307, § 113, 108 Stat. 1664 (1994). .

285H.R. ConF. REP. No. 624, 103d Cong., 2d Sess. 6 (1994), , .., .

28614
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wiB. »Reporting :Requirementsifor. Gene¥al Gnd Flag Officer
Quarters.~-Since 11984, Congress has had a policy «of: limiting
Fepair: and:maintenance projects of - general and flag officet
quarters’ to nd. more than $25,000 per unit per-year.28%.. Con:
gress has requiired that:the-DOD. notify :it. when: these efforts
willrexceed the :amount submitted .in:the: budget: justification
by twenty-five percent or $5000, whicheyer is less. - Addition?
ally, Congress must be notified when maintenance and repair
costs -will exceed $25, 000 for a umit Hobidentified in a budget
submlssmn’zss e ety
-(JlJ AN A b oy HEHO Lot e
A Relacatzon af: Acuwttes.—mThe DOD: Ema"y not use funds
appropriated for minor ¢onstruction totransfer or relocate any
activity from one base or installation fo another, without prior
notification to the Appropriations Committees289 - v .05 i

7 ; RSN
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A:-Authority to. Contract T LR Hie TN L 14 0
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w4 Technicdl zRépresentanve Without Authorzty 10 Apprave
Cost Overrunsi—~In:HTC Industries v.- Aspin,2® the United
States Court of Appeals for: the Federal Circuit-(Federal Cir-,
cuit) upheld an ASBCA decision?9! that a contracting officer’s
technical.répresentative lacked:authority. to approve cost over-
runs uiider the Limitation of Costs ‘clause.292.-The.court-held.
that-bothithe clause and the technical fepresentative's appoint-
ment-jetter clearly stated that the technical:zepresentative
lacked authority- to approyve:cost everruns;:thus;i the case was'
“a-classic example of ‘why corifracts are:putdin writing;"293
The court also held that the concept of implied actual authori«
ty did not apply, because:the contractor Was:oilinotice -of.ithe:
limits of the representative’s; authority::: (Finally, while Teaf-
firming its prior holding294 that a contractor could raise an
estoppel claim in a contract case, the court concluded that the
contractor’s estoppel claim failed because the evidence

287TH.R. Rep. No. 516, 103d Cong., 2d Sess. 11-12 (1994).

28814

289 Military Construction’ Appropriations Act;" 1995, Pub: L No.5F03:307,§ lO7 108 Stat. 1663 (I994)“

s

ILHTC Indus., ASBCA No. 40562, 93-1 BCA § 25,560, aff’d on recon., 93-2 BCA { 25,701.

BUFAR 5223220, | oyt

."ﬂj‘ st .,:‘,v‘t" SR

Sroizrds 1)

Y et

BIHTC Indus. 1994 U8, App LEXIS 4205, at *4 (quotmg HTC Indus., 93-1 BCA Y 25, 560 at 127 312)

SO ICTIN IR N

290No. 93-1304, 1994 U.S. App. LEXIS 4205 (Fed. Cir. Mar. 7, 1994), cert. denied, 115 S, Ct. 189 (l994() (nonprecedgl}tial opinion). -
R N A (AR I 10 B T i S T A

showed thatthe contractor-khew the \t(ﬁe‘ facts, preventing
detriméntal relianée: "1 9:%'— el neiVRE i el -w':.
o vy e s Zaslich-eo Do T Ll
2. '\No Cantract or Modzf cation Wlthaut roper Autharu
xy.r-—The Forest!Setvice coritfacted:for construction’ of an
office building foundation.3%%;:During performance, represen-
tatives: for both the contractor and!the contracting officer exe-
euted:a-memorandum thatilater fornied ithé -basis. for the
contractor’s claim forremoval.of excess waste material. *The
contracting officer’s representative*hdd an appointment-létter
delegating “overall authority” for the project except for fifteen
designated areas (including’ .making: change ordérs). The
board rejected the contractor’s claim, finding that 'the contract-
ing officer’s representative lacked authority. - The board held
that there was no: (1) evidence' of actual involvement by.the
contracting officer in the agreenient; (2):.evidencé that the con-
tracting officer later ratified the agréement; or (3):implied-in-
fact contract, because the rgovernmment representattve had no
ahthomytocontract B I L Tt P E T S O SPITIE:
for R e R T I Y R ¢ [ e T PR AT R SRR
3. Alleged Oral Promz&e of' Comracnng O_ﬁ' icer'Did:Not
Create Implied-In Fact Contract.—The incumbent contractor
providing medical transcription services forthe Departmént of
Veterans Affairs (VA) alleged that the contracting officer
orally promised that it would be. awarded-the successor con-
&acti2% . On bid opening, however, the incumbent’s bid was
the 'fourth lowest.: 'When the¢ontracting officer awarded ‘the
successor confract to the third-lowest: bidder,2%7- the incumbent
protested,-alleging that the contractirg officer’s oral .com-
ments created an implied-in-fact contract requiring the gov-
ernment to award the contract to the incumbent. The court
rejected:that argument, finding:that a government represerita-
tivesmust have :actual authority;to-contract béfore:an implied-.
in-fact contract’is created. Thus, even if the contracting
officer made the alleged promise, no contract existed because
such a representation was beyond the authority of the con-
tracting ofﬁ:c%r‘u‘pd?{ ;ﬂr].e;FA ST

RAY X 1SRRI S AT N Ll co TN AR e YRS | S TRLCN B R UEAE G P
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294Bumnside-Ott Aviation Training Ctr., Inc. v. United States, 985 F.2d 1574 (Fed. Cir. 1993). frusnn [ A SRR I 4 B AR SN LRI E AR

295 Spring St. Found., Inc., AGBCA No. 92-232-1,94-2 BCA §26,737. 1 05 801 £1020 V07000 0 00 o0 E g anedo e g gy o b

2% Domaglia v. United States, 30 Fed. Cl. 149 (1994), aff'd, 1994 U.S. App. LEXIS 28066 (Fed. Cir. Oct.'4. 1994); > -

3

297The two lower bidders were disqualified for lack of responsibility and lack of responsiveness, respectively.
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. 4.:Twenty-Nine-Month Delay Did Not Constitute Laches.—

In Compania Petrolera Nacional,2%8 the Defense Fuel Supply:

Center (DFSC) had a fuel contract in ‘Honduras. : Under: the

contract, the DFSC was ‘to receive credits against future:
invoices based on refunded Honduran fuel taxes received by..
the contractor.. Prior to the end of the'contract, the contractor :
submitted-credit memoranda to:the: DFSC-indicating refunds,
but the DFSC did not apply the credits to:the-contract’s final-

payment. Approximately twenty-nine months -after making
the last payment under the contract, the DFSC filed a claim
for the credits that it had not previously used.?. : The contrac-

tor asserted defenses of-final payment, laches, and estoppel,
all of which: the board rejected.” The board held that the final

payment tule3% did not apply because the contract: did .not"

address the DFSC's failure to.charge the:credits dgainst the
Additionally; the board held ‘that’

contract’s ‘last payment.

laches and estoppel ‘did not apply because the twenly-mne-w

month delay was not unreasonable PRI Cite

T LT RERLES I

5 Tram;feror Under Novauon Agreement Lzable for All :

Obligations of Transferred Contract.—The Air Force awarded

a contract ta repair aircraft parts. ‘With the governmhent’s con-

sent, the .contractor executed a.novation agreement that:

assigned its contract rights to a second: contractor;3% however,

the novation agreement made the original contractor liable for-

payment of all liabilities “which the [T]ransferee may here-
after undertake” under the'contract, . When the transferee

failed to refund overpayments ynderithe contract, the contract-;

ing officer notified the transferor that the government intended -

to set :off the, obligation .against-amounts owed the transferor ;
under another contract. . The board upheld the setoff, finding -
that under the novation agreement; the transferor-acted as-a".

guarantor for payment of the transferee’s liability under the

298 ASBCA No. 44583, 94-3 BCA 1 26,988,

z9‘9Because the contract had qxpircd no ndditional contractor invoices cxisted that thc DFSC could apply the credits against.

730 F.2d 1486 (Fed Cir! 1984)
301 Mancro Aircraft Co., ASBCA No. 45514, 94-3 BCA { 27,030.

302 ASBCA No. 43184, 94-1 BCA § 26,590.

novated contract. ‘Additionally, the board:found that part of
the overpayment occurred prior. to the novation ‘agreement, .
which made the transferor directly liable to the.government. .

B. Types of Contracts

.- Contractar ‘May: Appeal Award Fee Determinauon —In
Bumnside-Ott Aviation Training Center,302 under a cost-plus--
award-fee contract, the government calculated the award fee.
by converting numerical performance scores into 'an‘award fee
amount. The government did not, however, ‘include:the con-
version table‘in the ‘contract.  The contractor alleged that the -
government improperly'converted its performance scores, ‘and
submitted a claim forthe amount it believed that it was: under-
paid:. The contract Included a clause stating thatithe gévern-'
ment’s determinationrof award fee is not subject to ‘the
disputes clause:303.:Denyiitg the government’s ‘motion for..
summary judgment, the 'board found that it had: jurisdiction
under the CDA .to consider whether 'the contracting officer’s .
award fee determination was-arbitrary and <capricious.’® i The
board distinguished its limited “arbitrary and capricious™ standard
of review from a de novo review of the contractmg officer’ s
fee determination.305

2. Contractor Entitled to Equitable Relief Under an lllegal
Cost-Plus-Percentage-Of-Cost (CPPC) Contract.—In Alisa
Corp.3%:the government agreed to pay the contractor’its &ctu-
al costs plus 4 'fee‘equal to ten percent of its actual costs.: The
board found that this was an illegal:CPPC €bntract' and that
the contractor was not entitled to the ifull-amount indicated by
the contraét terms:307 Nevertheless, the board found that the
government benefited by the contractor’s performance, and
made award on a quantum valebant basis.3® The board

1 U U e i et S roiee ,u“;, R
e el L et e S 5 .
PR S eyt v T H

M S A T S S PRI R

303The contract included a clause implementing FAR 16.404-2(a), which states in relevant part that “[t]he amount of the award fee to be pmd is determined by the
Government’s judgmental evaluation of the contractor's performance in terms of the criteria stated-in the contract. This. determination is made unilaterally by the

Government and is not subject to the Disputes clause.”

30441 U.S.C. § 605(a).
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305 See also ICSD Corp., ASBCA No. 28028, 90-3 BCA 23 0‘27 aﬁ‘ d, 9§4 FZJ 313 (Fed Cir. l99l) (holdlng that ihe ASBCA may revnew a anue Engmeei'mg
Incentive award to determine whether it is arbitrary and capricious, notwithstanding a contract clause purporting to exclude the award determination from the cov-

erage of the disputes clause).

%S AGBCA No. 84-193-1, 94—2BCA126952 Lt e

Ce e L IOt £ LIRSt G S

741 US.C. § 254(b) states that “{t]he cost-plus- a-percenmge of-cost system of contractmg shall not be used.”

308 Quantum valebant, meaning “as much as they were worth,” was the measure of recovery in an action of assumpsn for goods sold and delwered BLacK'S ].AW

DICTIONARY, 1119 (5th ed. 1979).
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awarded ‘the ¢ontractor its ‘cost-of materials plus-a fee!of ten .
percent, .and made a:downward :adjustment to:account for a-
thirty-five percent rebate that-the contractor received:from:its
supplier.
24N A "'.‘."‘ SRR Y
3. Architect-Engineer (A-E) Contractor Not Enntled to
Price Adjustment When Project Cost Increases.—An agency
may; notpay an'A-E ‘contractor for design services exceeding
six percent of the cost of a construction project;-as estimated .
by the agency .at.the time of award.39,_In Hengel Assocs.,319;
the VA awarded Hengel:a firm=fixed-price-contragt- that
included a $14,660 line item for design services and a project
estimate of $387,000. --Subsequently, the-VA awarded.a con- ,
struction .contract, hased on Hengel's design, for $403,999.
Hengel. thereafter requested -a price :adjustment from $14,660
to $24,239.94, an amount equal tosixpercent of the construc-..
tion contract:price:3!!". The boardirejected Hengel’s-claim,':
finding that the sixpercent A-E limitdtion is a fiscal:limitation -
placed by Congress on-executive agericies and.does not confer
any -tight..on: contractors to receive: six percent of the. actual:

costs of construction.' i . in u L b et
AL yl "Sl:i T L “ PP ;'\»’f ToAYi s ! [ AR R AN '
C. Competition SO L TSI F RP R
’1. Modiﬁcatian.r;é"—> B AR 1 R R L R SN
y B P S T O S L W TS CATRE | & DR PR S AP S TN

a.. \Agency Interpretation \Does Not Determme Whether)
Modtf ication Is.out gf Scape.—The GSBCA:-held that a modi-
fication adding;3000 telephone lines to.a telecommunications |
contract, increasing the iprice by twelve percent,312-was within
the scope of the:contractiand heed not be€ompeted.313 . The|)
protester argued that-the agency’s preparmg a sole-source

Vo S ead et wtiiay oo G

30941 U.S.C. § 254(b); FAR 15.903(d)(1)(ii).

310VABCA No. 3921, 94-3 BCA § 27,080.

J&A,; obtaining a delegation‘of procuremént authority (DPA),
and obtaining a certificate’ of procurement integrity from the
contractor,3!4 showed that the agency believed. the modifica-
tion was .out :of scope. The board,-however, held that the:
agency’s ‘actions were .nat dispositive. ~Applying the test
employed by-the Federal Circuit.in AT&T Communications v.':
Wiltel, Inc, ;313 the board found:that the scope of competition
for the original-contract:was: sufﬁcrcntly broad to-accommo-

date the modification. : i rir . o

b e Lol DE et e ~

- i Adding Alr:Force. Requtrements to Laundry Services .
Contract Not out of Scope.~In National Linen Service316 the :
GAOQ approved thé modification of an Army.contract for laun-:
dry:services at Fort-Jackson, South Carolina. 'The Air Force
issued an IFB:for:laundry and dry :cleaning sérvices at Shaw.
Air-Force Base,:Sotth Carolina.’ - Following :bid: opening,: the .
contracting officer determined that the :Air Force could obtain |
the services at a much lower cost through the Army.contract.
The Air Force cancelled the IFB, and the Army modified the
Fort Jackson contract to:include services fot Shaw Air Force
Base. ‘The GAO: held that' the modification was one *which -
potential offerors would feasonably have anticipated under the
changes clause.””3!7 : The:GAO also held that the: Air Force :
could obtain'the required services -at a lower price provided ax
corﬂpellmg reason to cancel'the IFB existed.318 .« .+ - 1t

t B ) i
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el Sole-Source ’Modtﬁcauon Upheld.~In Hercules Aero-
space Co.,39 the GAO denied a protest:against the sole-source
modification of a contract! for ‘additional -quantities of rocket:!
motors for the AGM-88 high-speed antiradiation missilé 320}
Following the explosion of a motor produced by Hercules, the -
Navy was faced with'a shortage iof this: cntlcal iter. - Desprte“

GO L g or . [ AN

PR AT N I A SR A

M1 In addition to misunderstanding the effect of the $ix percent fimitation, the contractor improperly applicd the six percet fo'thé dctudl constiuction price, instead
of the estimated construction cosr as required by 41 U.S.C. § 254(b) and FAR 15. 903(d)(l)(|1) Hengel was satisfied with the initial design pnce of $14,660 (even ..
though six percent of the project estimate of $387, 1000 is '$23,220) bécause ihe conr.ractmg ‘officer allegcdly told Hengel that the estlmatcd pmject cost was rca.lly
$250,000. The board, however, found no evidence that the VA misled Hengel.

pEg e it Ploikov, A0S s ;
312 The modification increased the $16,096,449 contract price by $1,909,801. ’
RSNV NG 1L Lot yoe
I3Pacific Bell v. NASA, GSBCA No. 12814-P, 94-3 BCA { 27,067.
L L TR IR B NS IR St SRS IS E PRt FRPR IR EIDE ot LR a L A [+ P oo seduint e ROl e R s e b ool Prunac i
3"None of these actions wouldberequlrcd for'a within-scope contract modxﬁcatxon B R ST e i)
. i
3151 F.3d 1201 (Fed. Cir. 1993). R
W IR
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3181d. at 6. The GAO stated that where the government “has evidence that an award under the cancelled solicitation would require the government to pay more for
the required services than it would pay under the proper modification of an existing contract, cancellanon is clearly in the public’s mterest and therefore proper -
B R N S N L T VI T W L Pty P O R ETTANE 1 e I (LR NS N
319B-254677, Jan. 10, 1994, 94-1 CPD § 7.
Dooaers beevilus b blez ploon oo sionrenr A0 e sbln e b wn i v T

320These missiles are used to suppress and dcstmy enemy radar sites.
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Hercules’s assertion that the Navy had “overreacted” to the
motor explosion, the GAO held that the Navy had adequately
justified ithe urgency of the procurement and approved award

of the modification to the remammg‘moblllzauon zbase suppli- -

eroflheltems ST R S SN Y

AR

2 Anuc:pared Htgher Costs Do Nat Prowde Adequate :
Basis for Restricting Competition.—The United States Army -
Corps of Engineers (Corps) issued an IFB for.remediation of .

petroleum; contaminated soil:32! The IFB restricted bidders to
the: “land farming” ‘method of remediation.322 - The restriction

prohibited the use of a technically acceptable alternative—the’

“thermal remediation” method.323: The ‘Corps based the
restriction solely on its belief that thermal remediation would
be too costly. The GAO sustained a protest alleging that the
solicitation was unduly restrictive, holding:that technical
restrictions must be necessary to satisfy the agency’s mini-

mum needs while “cost consnderanons should generally be left

to the marketplace P32

i
i

3 ‘Authorized Release of Propnetary or Source Selection ;
Information:Does. Not Justify Excluding Recipient from Com:--
petition.—Last year we reported the GAQ decision in KPMG
Peat Marwick,3?5 finding that the agency had improperly.-
excluded Peat Marwick from a reopened competition:. This -
year, the GAQ reaffirmed that decision on request for recon-::
sideration.326 A loser in the original competition, Peat Mar-
wick submitted a Freedom of Information :Act- (FOLA) request
to'the agency. In response, the agency provided redacted: :

copies .of the technical proposals submitted by the two
awardees32? and detailed information regarding the evaluation

of proposals. Following receipt of this information, Peat Mar-:

wick:protested to the GAQ.328  In response, the agency agreed

to reopen.the competition and the GAO dismissed the protest.
However, the contracting officer decided to exclude Peat Mar-- ..

RAN

1 Falcon Indus., B-256419, Junc 3, 1994,94-1 CPDY337.

322This method involves the use of microbes to remove the contaminants.

323This method involves the use of high-temperature treatments to destroy the contaminants.

324 Falcon Indus., 94-1 CPD 4 337, at 5.

3258-251902.3, Nov. 8, 1993, 93-2 CPD{ 272.

wick from the reopened .competition because Peat Marwick °
had ‘obtained an:unfair:competitive advantage through the
FOIA request. The GAO agreed that the information would
give Peat Marwick-a .competitive advantage,’but disagreed
with the contracting officer’s remedy. The GAO held that the
agency should release the information in the FOIA respohse to
all.competitors.: According to the GAO, the awardees had -
approved the release- of the redacted proposals and, therefore; :
could not now complain of their further release.-Likewise, the
agency had implicitly approved the release of source selecuan‘
information through the FOIA response 329 ‘

—r

o
! £

4 The GAO Uphalds Reqmrement for Cemf cation. by Prz-
vate Testing Laboratory.—Generally, an agency may not
impose a requirement for approval by a designated testing lab-
oratory,:such as Underwriters Laboratory (UL), without rec-
ognizing equivalents.33¢ However, in G.H. Harlow Co.33!-the
GAO denied a protest challenging a requirement ‘that bidders
offer only. fire 'alarm systems approved by Factory' Mutual
Engineering and‘Research (Factory Mutual). : The solicitation
called for delivery of a fire alarm and computer-aided dispatch
(CAD)'system. The:GAO held that, because:of the threat to
the 'safety of personnel, the agency was justified in seeking :
independent confirmation’ that the fire alarm and CAD sys-
tems would function: together . : g ol

T : : e . B ST

i5. GeographtcRestrtcuons—-«- , Cna ;e*'na?i

a. Smgle Jab Stte Requtrement Upheld —In LIPS Pro- -
pellers, Inc.;332 the GAO addressed a Coast Guard attempt to

limit the place of performance to a single job site. : The IFB-*
called for overhaul and repair of propellers for Coast Guard
icebreakers. . LIPS, the'incumbent contractor,protested the

requirement for a single job site as unduly restrictive of com- .

petmon 333 'I'he GAO demcd the protest acceptmg the Coast g

Ca
SRR RS

s Ge 0 e
326 Agency for Int’l Dev.; Dev. Alternatives, Inc.—Recon., B-251902.4, Mar. 17, 1994, 94-1 CPD 4 201.

: T e B4 T y R . AR RS (T L TSRV | . LEE
321The agency had notified the awardees of the FOIA request and obtained redacted copies of the technical proposals from them. | -

Lol . R DR

328 Protest grounds included failure to follow the request for proposal’s (RFP) evaluation scheme and improper award on initial proposals,

329 Federal Acquisition Regulation 3.104-5(d)(1) provides that the head of an agency, or the contracting officer, may authorize the release of source selection infor- -

mzmon . .
o ! [V S

30 8ee, e.g., Haz-Stor Co., B-251248, Mar, 18, 1993, 93-1 CPD { 242.
3B- 254839 Jan. 21, 1994 94—] CPD129

3323-2567]3 July 15, 1994, 94—2CPD‘[26 [ T P

1INot surpnsmgly. LIPS could not meet the smgle _|ob snc requuement ‘
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Guard's: argument ;that the tight tolerances and Lransportarlon and Medical Prograrh bf:the:Uniformed: Services (OCHAM:
problems Jnvolved in the work necessitated the requirément..»; PUS), and: fourd: that a-variable evaluation critérion weight:
u:, Ces e osl) ey DL FR RIS N AP A ST permitted competition jon anintelligentiand equal basis. ‘The |

- Fifty-Mile Resmctwn Upheld.HIn .another Coast. GAO-determingd in the QralMed, Inc.;37. protest that:thé -
Guard,casc,334~.the GAO upheld a solicitation requirement that-  OCHAMPUS made a reasonable disclosure of evaluation éri<

limited competition to firms located within a.fifty-mile: radius " teria weights in its RFP, despite an ambiguous disclosure of
of the Coast Guard facility.: The resulting &ontract, for hauli;  the.weight that the government would accord an ‘équity‘at
out repairs of utility boats, required frequent inspections by rigk" évaluatioh criterion, because the government ifitended to
Coast Guard personnel at the:contractor’s facility.~The Coast . vary:the ‘weight:of that criterion based on.its: cost realism’

Guard convinced the GAO that the:fifty-niile restriction wasu  assessthent of: offerers’ proposals)i~Thus, 'if 'an ‘offeror. pro-~i
reasonable. The GAO found that dny further distancé would:i  poséd realistic health-care costs,ithe OCHAMPUS: wotld give!:

adversely impact the Coast Guard's ability to transport the the:“equity. at risk’! ‘triterion little role in its award decision;:|
boats to:the contractor’s facility and to condhct fret]uent quah- while an:offeror’s equity would.be:a:more significant factor if ’
ty assurance inspections.: 5,;;-;. B A the govemmem had concerns about:a proposal’s cost realism.
B It NIt PN TUR It PO P AV St Dt I T TR AR A T e tY sl A LR PEPEESTTN P P I IRRSPELA DL VNN SRR O [ SOI TP ‘
¢ Quick Turn—Around Time-Doés.: Nat Necessarzlyx 12, "Proposal Evaluanons. SR A e e
Equate to a Geographic Restriction;—The:CardioMetrix335 T O AR R I TR RS LU L I PRI LT I PP T
decision demonstrates the importance of considering the ia Evaluatton Methodolagtés Musr Camport fwzth Those
impact: of .advanced technology on a contractor’s. ability to Dzscemable from the RFP.—Both the GAO and the’ GSBCA !
meet. contract requirements. . : The Federal Bureau of . Prisons : will sustain protests of procurements in which agencies use
(BOP) issued a solicitation-for radiology interpretation ser- evaluation criterid er weights- materially different. from,those

vices at:a Miami-prison. The ‘solicitation.set stringent’time*;  stated in-the RFP.338; Recently both' forums havé'indicated a:\
limits for provision of the services.336 The BOP.awarded thei*  willingness to .grant telief for evaluation methodologies that :

contract t0)a contractor located in. Phoenix; Arizona. Car--~  stray far:from.the RFP as well, if accurate disclosure of:an'.
dioMetrix protested the award, alleging that:the tight time lim-:.  agency’s:evaluation:approach might: have: affected how offer- -
its mandated the use of a local firm. The GAO disagreed, ors; would ‘propose in-response ‘to the solicitation:33?’ In Sys.v
finding that the awardee’s plan to use teleradiology equipment tems ‘Resources; Inc.v. Department of the Navy,3%0 the.-
to transmit X- ray rmages to Anzona sausfred the contract GSBCA: found prejudicial error in:the Navy's. failure to dis- -
requrrements 11 R A G FIRIRE close.that it would make value added adjustments to offerots’c!
FYI IES TR LR FRT P PL Coprpre s OV an, SR8 Y 0 prices for extra-features exceeding the required minimums.
D. Negdtzated Acquzsmonm cownrs e ey o suely o i Althoughs the RFP dndicated that technical propasals would be -
Lo oo vy oo oy omenn b lendioe o ot e evahiated only on an acceptable/unacceptable'basis, the Navylo
L Solzctratwn Prawdmg for VanablaEvaludnon Criterion | applied a-cost savings -adjustment for added features. «The -
Weight Passes Muster.-——Although sdlicitations generally must::  GSBCA~found- the .cost ‘adjustment methodology. used: in the:!
provide offerors-enough information ‘to compete ‘ifitelligently ©  evaluation to'be a significant evaluation. factor that should [
and on an equal basis, an RFP need not give precise details of have been disclosed, because offerors might have proposed
the government’s evaluation process. ' The GAO recently differently if they had known these adjustments were possible. ™
applied this rule in the context of a $3.5 billion managed Simply making an “oblique reference to best value”34! in the

health care procurement by the Office of the Civilian Health RFP was not enodgh-to alert offerors that there would beé what

s i end T

DRI T VT TR I AP P A
o B B R LS I U L PRSI MR ORI G DVLIR T 8 W
334Marlen C. Robb & Son Boatyard & Marina, Inc., B-256316, June 6, 1994, 94-1 CPD § 351.
Cop P i
335B-255748.2, June 13, 1994, 94-1 CPD  364. _— ) . .
) W Il -
336For example, the solicitation required interpretation of X-rarys wrthm erght hours L TE asta A nrEt o IR e 0

337B-254397.13, July 20, 1994, 94-2 CPD { 33. See Foundation Health Fed. Servs., Inc., B-254397.4, Dcc 20 1993 94-1 CPD ‘l 3 (prevrous protest lnvolvmg the
same procurement; see infra note 342 4nd accompanying text for drscussron of this case) T

e b e b e e D S e R ST e n Ty sy e el e s g
M8 See, e.g., J.A. Jones Mgmt. Servs., Inc., B-254941.2, Mar. 16, 1994, 94-1 CPD § 244 (dé)?lblefsconﬂg or otherwise exaggérating the rm‘portance of any singlé cri-
teria beyond the weight gcf;?rded it in the solicitation is improper), ot e b s et e s ey G E tee e e i e b,

9 §ee Andersen Consulting v. United States, 959 F.2d 929 (Fed. Cir. 1992) (prejudice required before protest relief is appropriate).
G Y EG RUOE B e DT a T Lo eyt U
MOGSBCA No. 12536-P, 94-1 BCA § 26,388. o v '
EDETUNE G 0 R e BREIRLE R
341/d, at 131,283; cf. PCB Piezotronics, Inc., B-254046, Nov. 17, 1993, 93-2 CPD q 286 (when evaluating proposals for an award that will clearly be made on a
best value basis, giving higher scores to offerors that exceed minimum requirements is permissible, even if the RFP does not disclose how much extra credit thé "’
agency will give under each subfactor); C3, Inc., B-241983.2, Mar. 13, 1991, 91-1 CPD § 279 (ngcncy need not specrfy how much extrn crcdlt an offeror will

1] AR RS

receive for proposing desired rather than minimum requirements). il fiss o RSO
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amounted to a cost/iechnical tradeoff, given otherslanguage in
the RFP indicating that'award would be made on a low cost,
techmcally acceptable basis. - RS I

Sl e

' The GAO considered :a similar iissue in a protest mvolvmg
the award ‘of an OCHAMPUS health: management contract.:’
In Foundation Health Federal Services, Inc.,342 the OCHAM- '
PUS evaluators based some of their conclusions on an’evalua- ;
tion approach different from that described in the RFP. One
of the evaluation factors disclosed in the RFP addressed the-
feasibility of offerors’ health care utilization management
plans. Evaluators found the feasibility of the plans difficult to
evaluate, and could not form opinions about whether these
plans offered costs savings. Instead, the evaluators assessed
potential health care managers based ori‘a trend line ‘analysis .
of -past cost containment efforts. The GAO sustained the *
protest, finding that the use of this undisclosed methodology
to evaluate offers was 1mproper

b Techmcal and Cost Evaluauons Must Be Reasanable
Not Mechanical.—In evaluating proposals to furnish nutrition’
services‘at an Army hospital, all individual evaluators rated a
protester’s. management approach as “outstanding,” but the
offeror received a lower consensus rating of “very good.” "The -
protester complained in Dragon Services, Inc.,343 that the
evaluation was not reasonable, but the GAO disagreed and
denied the protest. The GAO’s overriding concern was that
the final rating accurately reflect the merits of the proposal,
not that the final rating be mechanically traceable to the scores
of the individual evaluators. Because the final rating was ',
determined after the evaluators discussed ‘thé!proposal and
determined that it lacked the significant advantages necessary .
to support a rating of “outstanding,” the evaluators reasonably -
and properly rated it as “very good,” notwithstanding the
higher individual scores.

“23-2543974 Dec. 20, 1993, 94- lCPD‘l 3

While the GAO found the use of ‘@n evaluation approach -

that was not mechanical to be reasonable in Dragon Ser-

vices,3% the GAO found in DNL Properties, ‘Inc. 35 that'a

mechanical approach for generating narrative support for evalu-:
ators’ technical ratings was unreasonable. In thatiprocure-

ment, evaluators: for the Department of Housing 'and Urban

Development used the same preprinted, generi¢ narrative for’

each proposal that they evaluated, and assigned a consensus
point.score on the top of each -narrative sheet. -Compounding

the problem, the GAO found that the narrative sheets had been -

prepared in advance; before any evaluation was performed at
all.
approach unreasonable, and:held that the award decision was
improper because it was not adequately supported. *-

it : o "-

Similarly, the mechanical application of a government esti--

Accordingly, the GAO found this proposal evaluation -

mate during an evaluation of a fixed-price proposal, resulting
in d@ downgrade of its technical rating for deviation from the

government’s estimated number of ‘hours to do the work, is

unreasonable. ‘Despite the general rule that an agency may °
consider ;proposed prices in assessing the risks associated with

the performance of a fixed-price contract,¥6 an agency must’

take into account a particularly skilled workforce or a umque
approach when makmg such an assessment. 37 T

PR

e Mzsrepresentauon in Proposal Precludes Award —An:
RFP for ‘'services: generally should request resumes, hiring or'-

employment agreements, and proposed responsibilities for key

personnel. If a solicitation fails to request such information
explicitly, offerors nevertheless often provide it in their.pro-
posals, because ‘this information may. play a role in an award
decision. i The awardee of an Army contract: for- maintenance

and engineering services recently ‘made overstatements of the :

commitments it had received from the previous contractor’s

personnel to work for it if it won the new contract.8 The

nC e coagghe R R

P

B TP USSR

‘“3B-255354 Feb 25 1994, 94-1 CPD‘I 151, See also Appalachlan Councﬂ lnc B-256|79 Mny 20 1994 94 1 CPD'I 319 (use of consensus ratmg is not objec-

tionable, and individual evaluators® ratings may differ from consensus evaluation).

34 Dragon Servs. Inc., 94-1CPD { 151 at 10-11. Although supposedly only creatures of mythology, there have been regular dragon sightings around many éourt-
houses and numerous federal agencies for decades. See, e.g., Pennekamp v. Florida, 328 U.S. 33 ( 1946) (allegauons of the press sowing dragons teeth); Kipp v.

LTV Acrospace & Defense. Inc., 838 F, Supp. 289 (N.D. Tex. 1993) (defendant’s éonsultant identified plaintiff asd “dragon,” meaning “a person who was a prob-
lem or trouble-maker And who should be limited in émployment, if not lemoved"). Cholakian v. MTV Network Inc., 725 F. Supp. 754/ (S.D.N.Y. 1989) (dragon
family living in Dragonia); Rackin v. University of Pa., 386 F. Supp. 992 (E.D. Pa. 1974) (agents of the Klan supposedly acting under orders of the Grand Dragon};

EEOC v. Los Alomos Constructors, Inc., 382 F. Supp. 1373 (D.N.M. 1974) (“the Intenal Revenue Service presently holds the track record as the most reluctant

bureaucratic dragon . . . .”); Ellicott Mach. Corp. v. Wiley Mfg. Co., 297 F. Supp. 1044 (D. Md. 1969) (Dragon Line portable dredges); McDonnell Douglas Corp.,

ASBCA No. 22464, 78-2 BCA { 13,269 (DRAGON missiles); Monroe M. Tapper & Assocs., POD BCA No. 349, 77-2 BCA { 12,639 (Edward J. Dragon, a sub- -

contractor’s vice president of engineering); Compagnie Saigonnaise de Transit, ASBCA No. 13616, 70-2 BCA { 8,496 (tariffs on . S. Fortune Dragon); Comell
Univ., ASBCA No. 12171, 68-1 BCA { 6,836 (Edward A. Dragon, Esq., attorney for the Agency for Intemnational Development); To the Secretary of the Navy, A+
8151, 17 Comp. Gen. 293 (1937) (U.S.S. Quincy damaged oil hulk Dragon); Miller v. Michigan St. Apple Comm'n, 296 Mich, 248 (1940) (“last labor of Hercules
was in slaying the sleepless dragon who guarded the golden apples of Hesperides™).

M5B-253614.2, Dec, 28, 1993, 93-2 CPD 1 301. : . B S IRRE T ST P ,

M6See, e.g., Forensic Medical Advisory Servs., Inc., B-248551:2, Oct. 28, 1992, 92-2 CPD { 316.
MIKCA Corp., B-255115, Feb. 9, 1994, 94-} CPD { 94.

3M8ManTech Advanced Sys ln! I lnc B-255719.2, Mny 11, 1994 94-I CPD‘l 326
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GAOQ found these overstatements to be material misrepresen- entities;.nThe.Sargent Controls & Aeraspace’54 protest ,

tations affecting the Army’s evaluation of the proposal,;;  demonstrates,the importance of performing proper,cost-real- ;
notwithstanding that the RFP did not require specific person- ism assessments when comparing the; propo§cq costs of a
nel commitments. Therefore, the GAO recommended . termi-;, depot with the proposed costs of a private contractor. A con-
nation of the contract awarded to the offeror \which included tracting officer-may not simply, acceptia DCAA certification
the mlsrepresentatlons in- its proposal, and recompetition of . that the public. offeror’s prices:are adequate for evaluation.. If .
the requnrement SN ¢ b v oo - the PCAAhas not performed a probable ¢ost ‘analysis, 353 the1
TR SRR R re wrir o n, procuring.agency must perform:one to.determine whether the ]
d New Tw:sts on n Cost Reahsm Eva!uatzons —-Normally public offeror’s proposed technical approach:will work, and;,
an agency evaluates proposals for cost-type contracts based on;; whether it has reasonably; calculated its estimated 'costs for,
the probable cost.of performance to the agency, not on offer-:.  performing in accordance with that approach. ., :; viilidics"
ors’ proposed. costs, because the contractor will receive pay-.. T T EU TR S PRUN TS LAY S "2 S U VNS DU AP SR SURPRTS PPV SRRt
ments based on its actual costs, rather than its estimated costs;; (A recent Air Force procurement for global positioning sys-
as described in its proposal.349 However, if the contractor pro- tems demonstrated the difficulties inherent in:performing most-,
poses to cap some of its costs, and to make actually incurred probable life. cycle cost evaluations when multiple. awards are |
costs above those caps unallowable, then an. agency :not only possible under the 'solicitation.- In: Litton Systems, Inc.,3% the.,
may,3% but it must, take those caps into account in developing--  GAOQ determined that the Air Force did:not:adequately Justtfy
the \contractor’s .probable cost of performing work under the* its decision to award all of its requirements toa smgle,com-\u
contract. In' BNF Technologies, Inc.,35! the GAO examined petitor. The GAO found that misleading and inaccurate cost
the Department of Energy’s cost realism analysis in-& compe- estimates-and differing quantity assumptions.resulted in a
tition for management services. The protester .offered to cap flawed understanding-of price differences between competing
its overhead and General and Administrative (G&A).rates ata’ award scenarios. + This decision highlights the importance of
fixed level, but the agency adjusted ithese rates-to the protest- performing-a good lifecycle cost estimate for each. possible
er’s historical average in assessing its probable cost. The. award scenario, and of considering each possible award sce- ..
GAO determined this adjustment to be unreasonable, particu- nario carefully in a cost/technical tradeoff decision before ,
larly in light of the DCAA’s acceptance of the proposed rate makmg a contract award ! T T IR TSR TP P
caps, subject to an appropriate enforcement clause in its, ,CON-<:; n T AT e " ;
tract.352 m{nu , Sy b e co S e..Past Performance Evaluauqns ——New FAR provnsnonSF
P G e o e e AT 1mplement1ng the OFPP’s 1993 pohcy letter357 on the; use of ;;
Bccause publlc-prwate competmons betwcen defense past.performance in the award pf negotiated contracts expect--,
depots and commercial industry will continue for the foresee- . ed.to eéxceed $100,000 in value:were published iforicomment
able future,353 agencies must strive to assess properly thecom- . early last. year.358 . Although the new FAR provisions.are not ..
parauve advantages :and dlsadvantages -of the competing yet effective,3%9. the OFPP rémains committed 1o .making past :

S ey e ey b e SR E T TR R g v s i L e Lag

. . P Y A LR A I

o vea T /x

M9Probable cost is an offeror’s proposed cost adjusted for cost realism. Sabre Sys., Inc., B-255311, Feb. 22, 1994, 94-1 CPD q 129. Performing a cost-reahsm

analysis involves examining whether the potential contractor has developed a reasonable approach to satisfying the agency’s requirement, and determining whether -

it has proposed a realistic price for performing in accordance with its proposed technical approach.

ORI
330 Halifax Technical Servs., Inc., B-246236.6, Jan. 24, 1994, 94-1 CPD { 30 (holding that offeror may cap labor rates in proposal at amount it expects to bargam
for with its union, and agree to be bound by those rates, even if it may later be unable to obtain such a rate agreement with the union; if an offeror so, proposes, the
agency may properly evaluate probable cost based on those rates). See also Halifax Technical Servs., Inc. v. United States, 848 F, Supp. 240 (D.D.C.11994), !

351 B-254953. 3,’Mm' l4.‘l994 94-1CPDY 274, ,..: - - oy H‘:«;y :1‘;"»"‘ e SR e _1.5,“: N RIIRT R I ‘“-).J," g

352 Any proposed rate caps must be enforceable fo: an agency yto cdnsxder lhem m |ts cost realxsm assessmem See Vltro Corp B 247734 3 Sept 24 l992 92 2
CPD 1 202; of. Versar lnc,. B-254464 3 Feb. 16 1994, 94-1 CPD q 230 (an agency s cost reallsm evaluauon ns 1mproper lf it favorably ;;rcdus an awardee wnh a o
subconlmctor s proposcd uncompensatcd ovemme when the subcontractor ‘was not bound to fumlsh ity Do e e e i il

353 See supra notes I9l.&4l and accompanymg tt;_xt.‘ o

‘“B-254976 Feb. 2 1994, 94 1 CPD‘{66

ok

uSSeeCanadlan Commercml Corp MHerous, inc B- 253273 72 Comp Gen 312, 93-2 CPD1144(1993) o o

356B-256709.July2|.1994.94-2CPD‘I60. S A e N RTINS VU
357Office of Fed. Procurement Policy, Policy Letter 92-5, S8 Fed. Reg. 3573 (1993). R B TR PG AT PN PR T

35859 Fed. Reg. 8108 (1994). Included in the new provisions are amendménts to FAR parts 9, I'5, and 42, and & new FAR subpart 42.15, “Contréctor Performande
Information,” which will require agencies to record and maintain contractor performance information.
F N L I R P

359 Like many other pending FAR changes, implementation of these provisions appamently has mken a back seat to the promulganon of other new FAR provmons to
implement the new FASA. (I I S ST A O o e oy e
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performance asignificant source selection factor in nearly all
negotiated procurements,360 and hgencies are considering past
performance regularly in their award decisions. . Agencies
cannot evaluate the past performance of a contractor that does
not have any, and agencies should ibe carefil to ensure that
they do notstifle new ‘competitors through overly wvigorous';
enforcement of expenence and past performance requlre-
ments361 T T PR I .
I e e e T S SRV AR TR L NS
A rrecurring issue of :concern as agencies" conduct procure-
ments -using past performance as an evalyation factor is:the
extent;to -which .a contracting officer mustdiscuss with an
offeror unfavorable past performance information that.it
receives from other sources. In SDA, Inc.,362 the GAO-deter- -
mined that no need exists to permit an offeror to rebut adverse
past performance reports received from-sources .named by the
offeror in its proposal. Conversely, in Daun-Ray Casuals,
Inc.,363 the GAO found that the government’s failure to-allow -
a contractor to respond to unfavorable past performance infor- -
mation was improper, even when the offeror received:an over-
all satisfactory rating, because the RFP explicitly stated. that
the contractor would be allowed to address unfavorable -
reports. When an agency discovers adverse information while
evaluating an offeror’s past performance, probably the best :
rule of thumb is to discuss the information if the RFP explicit-
ly stated that the agency would do so, or,if any possibility .
exists that discussions might affect the offeror’s past performance
rating. Perhaps the final FAR provisions addressing past per-
formance evaluations will provide more gutdance in this area,
but in the meantime, agencies should decide whether to dis-;;
cuss. adverse past performance information on a case-by-case

basis in light of the evolving body of law in the area.., ., Y

3. Competmve Range Determmauons —Excluswn ofa
techmcally acceptable proposal or one that may be’ made ’
acceptable, is proper if, in comparison w1th other offers it~
stands no reasonable chance of receiving award.36¢4 However,

an agency must not exclude an offeror from the competitive

range for omissions that-are easily correctable during 'discus- :

sions, 365 particularly ‘if the agency continues to.amend the
RFP such that:no-competitor can provide a proposal truly
meeting the ageéncy!s requirements until all-amendments are
issued. .In Integrated :Systems Group,.inc. v. -Department of
Agriculture,366 the agency excluded the protester from the
competitive range, precluding it from submitting a Best and

Final Offer (BAFO) for mainframe ‘computers, before the

agency unambiguously defined its requirements and stopped
amending the RFP.. The GSBCA ruled that the agency could

not properly obtain full and open icompetition if:it excludéd |

the protester from ‘the competitive range without giving it an
opportunity-to be responsive to its final requirement.

4. Conducting Discussions.—During. the past yéar, the
GAO continued to closely scrutinize agency discussions with
offerors on two grounds. The first ground involves discussion
of weaknesses versus deficiencies in offerors proposals. “In

Managemerit HealthCare Prodiicts & Services; the GAO ‘suc-

c1nctly stated its v1ew on dl5cussmg weaknesses
., H DS o
'# Agencies are required to discuss weaknesses
“#/'in an offeror’s 'proposal where the weéak-
i nesses have a significant ddverse impact on =~
" the proposal s technical rating, although dlS-_ o
- i cussions need not address every area ‘in’

* which the proposal received less than a per-
fect score, and the need for meaningful dis-
.cussmns may be constralned to avond'
technical leveling, technical transfusion, and

an auction.367 o

vty . . E B

The conclusion evident from recent GAO decisions on this’

lssue is that cumulauve weaknesses may amount to a deficien-

cy, lhus necess1tat1ng meamngful dlscussmns wnth the offeror .

e

o et

frery o

s LwrvA-, REEIEN o cres b ey

360See 20 Agencies Sign Pledge to Participate in Pilot Program. 61 Fed. Cont. Rep. (BNA) l29 {Jan, 31 1994) (twenty federal agem:les slgned pledge wuh lhe

OFPP to make past performance a major consideration in 1arge; ongoing procurements). ! . FAN A , ;

361 See Espey Mfg. & Elecs. Corp., B-254738.3, Mar. 8, 1994, 94-1 CPD { 180 (finding that an agency properly did not eonmder past perfommnce of ﬁlst-ume 4

offerors). i

362B-256075, May 2,1994, 94-2 CPD q 71. See also Aid Maint. Co., B-255552, Mar. 9, 1994, 94-1 CPD { 188 (holding that an agency may exclude offeror from

competitive range for not: mectmg the RFP’s minimum past expenenec requirement wnhou( giving it an opportumly to hire the needed talent)

v b i

363B-255217.3, .luly 6 l994 94-2 CPD § 42. See also Ashland Sales & Serv., Inc., B-255159, 94-1 CPD 1 lOB (requmng meanlngful dlSCl.lSSlOIlS regardmg poor

past performance reports, and finding a lack of support for the agency’s marginal past performance rating).
364Radio Sys., Inc., B-255080, Jan. 10, 1994, 94-1 CPD q 9 (offer was technically acceptable, but 350% higher on price).” .1 "7 " ¢ 1.

365Essex Electro Eng'rs, Inc., B-250862, Feb. 23,:1993, 94-1 CPD { 80 (finding that government improperly excluded offeror from competitive range for submit-

ting unreasonably low prices, even though data omitted from proposal that would demonstrate réasonableness of proposed prices could be submitted during discus: ¢

sions).

ST o [ R TSN AT

¥6GSBCA No. l2552 P, 94- l BCA § 26,556.

o . . [ . Bl TR v Ty

1993, 93-2 CPD 1q 263 (holding that discussions are not meaningful if an agency fails to discuss weaknesses significantly affecting the score, precluding a reason-
able chance of award).
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= The second issue-associated ‘with::agency discussions that:
received substantial. GAQ scriitiny during: 1994:concerns mis- :
leading discussions: i In Ranar, Inc.368ithe! Navyi solicited for»
aircraft. carrier:gatapultJaunch. system;cylindersiciitending ito :
award on:a low-cost,! technically :acceptdble:basis.!: During .
several rounds’of discussions, the contracting officér répeated-..
ly told the protester ¢the low bfferor.based on initial propos-
als) that'its price’ was well below ithé-goyernment estimate; .
which later: proved to be -erroneous, and was abandoned ks-a
basis for evaluating the reasonableness of the awardee’s -offer.
The GAQ:sustained the protest, finding:thesé discussions.pre-
judicially niisleading, because, they:caused the protester to-
raise its prices twice,:making:it no longerfthe low-priced, .
acceptable offeror. 369, . i vi 0 nricncgrai od oo e
<. Soficiting BAFOs. &+ (!~ wnoieer A0 gy b 0
W FeDbecra oy unietirse viseeds of Doeyenonn (0
acia.wReasonableness: of BAFO Subniission Periods»~The .
FAR requires agencies to provide offerors a reasonable time.ta.;
submit BAFOs after.the agency closes discussions.370. In.FRC
International, Inc.;37)the GAO-considered a protestyloa-;
Defense Logistics Agency procurement that allowed possibly
the shortest period ever reported, only.two_ hours -and fifteen
minutes, for BAFO preparation and. submrssron ‘Begause the
agency demonstrated that immediate, Tesponses; were required,
and because: the, protester was able to. modify its jnitial offer
and submit a BAFO wnthm the tlme,alloweq ;he GAO denied
the protest.. The decrsron demonst.rates that the determination
of what constltutes a. reasonable BAFO ,submission. period is
dependent ,on the clrcumstances of the procurement but agen-
cies should use cautlon to av01d brlef ﬁAFO prgparatlon peri-
ods that may limit the ablllty of offerors_to respond
appropriately within the time allowed, thereby compromising

the competltlon obtamed for thelr regulrements P P

Long de wanigbarnes 1ooh e aueet

Second BAF’ Os‘After an Unsohated nce Reducnon ,
Are Not Alictions.—One of the risks that an agency runs in"
reopening discussions and calling for second BAFOs is that a
protester will claim that the agency is engaging in an improper

auction for the new, contract.372 However,-when an unsolicit-. .
ed price reduction offered by one competitor in conjunction .

s e wane e L

"“B 255904 Apr. 14, 1994 94 lCPD‘lZSS

R PN B ARSI I CRR A TR S CUA O S SR

with .dn extension ofiits:proposal :acceptance period.prompted |
the agericy’ to:call for'second BAFOs from all-offerors, the:
GSBCA .determined:that theiagency's réopening did not;
amount to -an.improper :auction.373. Because ithe unsolicited
price reduction ¢learly,indi¢dted'a change in' the marketplace,
the contracting officer reasonably concluded that it'was in the
government’s interést,and: both necessary-and unavoidable,?74.
to seek second BAFOs. The GSBCA noted that there was no-:
disclosure of any price information in conjunction with the
reopening.; :The board’s opinion: indicates that:there: must be
some disclosure of :pfice or technical ranking information—if.:
the contracting officer. has otherwise:acted reasonably-in:calls
ing!fo"r a Second'BAF.O—be'fore the; board :will Lfind an"
1mproper auction.’ LR gl g e Do ot l SRS
SRR RV S l s v o e beian o b Lo
sl gl iReevaluatlan‘ ‘of- BAFOs After Debriefing rDiscloses;
Evaluation'Errors Does Not Require Reopening of Discus-
sions and Seoond BAFOs:~~Mefely correcting an agency’s |
evaluation of an offéror’s BAFO, ‘after the agencyidiscovers "
during a‘débriefing that the agency misevaluated the proposal; it
does'not requite réopening 'of discussions with ult‘offerors. “In :
the Aquidneck Systems International, Inc.,375 protest, the GAO'!
considered an‘allegation:that communications 'between th&?
Internal Révenue Service (IRS) and an unsutcéssful offerot in '+
a data storage systerri competition—after-the IRS discovered
during the debriefing that it had made erroneoius assumptions !
in eévaluating the’pfoposal-—amounted to impropér post: -
BAFOQ-discussions.  The pratestér had beefirthe initial
awadrdee, but the IRS termilhated it§'contract after iscovery of -
the ‘évaluation errot. - The GAO determined that:the protestér
was ‘not ‘entitled to take revisions: touts ‘BAFO ifv another
effort to secure the contract, beécaise' the communicdtions !
between the IRS and the other offeror merely were clarifica-
tlons that resulted only in the correctlon of what proved to be
an. obvrous error but did not provrde the ultlmate wmner of
the competltlon an opportumty to amend its BAFO ‘ _—
6. Source Selection Decisions—Who Decides What Consti-
tutes “Best Value” ?>—The issue of how much deference Gf
q any) the.:GSBCA gives to 2 source selection authority’s
rcost/technical -tradeoff decision in:.reviewing agency-besto

T Y R S LATLREIRERES ST VST SO T

[N RIS

363 See also SRS Technologies, B-254425.2, Sept.'14,71994; 94-2.CPD 1 125 (Navy.improperly told offeror its prices were toc low wheri all'it needéd Was’ better
support for offered prices); DTH Mgmt.. Group;: B-252879.2; Oct. 15, 1993, 93-2 CPD q 227:(misleading to tell an offeror that its price is:too.fow, based on com-

parison with a govemment estimate known to be faulty, thus causing offeror to raise its price beyond level that lrkely would have resulted in award).
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IFAR 15,61 I(b)(3)

371 B-255345, Feb. 18, 1994, 94-1 CPD Y 125, i; - ey 1t &
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372 See Qdetics, Inc.,, GSBCA No.,11506-P, 92-2 BCA 1§ 24,738 (although agericy failed. to discover and disclose deficiéncies in proposal until evaluation of "

BAFOs, failure to discuss was not prejudicial exror,:$0 the-agency had no justification for its second round of BAFOs;.therefore, an illegal auction was found).

“p iy
Rt

31 Integrated Sys. Group v. Detaartment of the Navy, GSBCA No. 12508-P, 94-2 BCA { 26,623.

P EERAT) gl AR

R

374See DFARS 215.611 (permitting use of additional BAFOs only when necessary and unavoidable); see also TRW, lnc B-254045.2, Jan. 10, 1994, 94-1 CPD
1 18 (holding that source,selection official must resolve significant inconsistenti¢s between technical 'and ¢cost' proposals before makmg award decnﬁ&n"igency

erred in not conductmg additional discussions). -

LA AORROITARD Y e

315B-257170.2, Sept. 30, 1994, 94-2 CPD § 122,

HIET AR i e
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value procurements was a contentious one in:1994 boatd
protest decisions. In B3H Corp. v. Department of the Air :
Force, X6 the board’s majority held that the source selection
authority’s cost/technical tradeoff decision was too concluso-
ry, lacking a clear articulation of the rationale underlying the -
agency’s best value determination. A strong dissent, however, :
accused (the majority of substituting its judgment for. the
agency’s, when the agency had met every applicable procure-
ment law and.regulation, and intelligently applied its experi- -
ence in determining that the more technically competent .
contractor’s offer merited payment of a higher price.3”” In
response, the majority countered that the dissent would have
the board use a “non-review” rather than a de novo review
standard, 378 whenever a question regarding agency judgment
in determining the best interests of the government arises in &
protest. - The GSBTA apparently is looking for a very high "
level of justification in reviewing'the reasonableness of:
cost/technical tradeoff decisions, including, to the extent pos-
sible, the quantification of the technical and other noncost -
considerations that played a role in the source selection deci-
sion. - ' S 3 SET P

Interestingly, the application of the:board’s de novo review
standard to agency source selection-decisions. sometimes ..
works to the agency’s advantage. In Grumman Data Systems -
Corp. v. Widnall,37° the Federal Circuit upheld the GSBCA's
examination of both the Air Force’s cost/technical tradeoff
analysis, and an independent analysis developed by the .
GSBCA: itself,380 to support the Air Force’s award of.a con-

_tract. for an:office automation system. Although the board
found the agency’s own source selection decns:on to be made- :
quate, it dcmed the protcst -

In ',latecoere lntemauanal, Inc. v. Garrert,38] the United -
States Court of Appeals for the Eleventh Circuit (Eleventh

3716GSBCA No. 12813-P, 94-3 BCA 1 27,068.

Circuit) ordered the reexamination of the award decision for a;
Navy contract won by an. American firm that had scored lower :
technically in the competition, but offered a lower price. The-
Navy evaluation board hadiscored the protester’s offerer sig-:
nificantly higher on several key technical criteria, which werei:
weighted heavier than cost in the evaluation scheme. ;The:
Source Selection Advisory Council '(SSAC),‘however,':!
changed the awardee’s rating for one factor from ‘marginal to .
acceptable without a clear explanation or a complete reevalua-
tion of the awardee’s proposal, and minimized relative weak- -
nesses in other evaluation areas. The court found this action
to be irrational, arbitrary, prejudicial, and indicative:of bias.
Other evidence indicated that the award was based primarily
on concern over awarding to an American firm rather.than the
foreign protester, a French firm otherwise apparently entitled
to award ‘under: applicable procurement law.and regulations.
The-source selection decision document did not support.the
Navy’s determination that the protester’s and the awardee’s -
technical proposals were essentially equal, so price should not
have played the decisive role-that it did in the award decision. :
This decision highlights the importance of well-reasoned -
SSAC and source selection -authority recommendations and
decisions, particularly when they reject recommendations of .
competent (echnical officials who reasonably ‘identify a clear.
winner of a competition,-and most especially when any .
appearance .of preferential treatment of. offerors may ‘tesult -
from the final award dec1510n 382, i (NS ;
7. Debrieﬁngs—-Timing ~Is Critical:in Protester’s Effort-to. .
Obtain a Suspensioniof Agency's Delegation of Procurement
Authority.—Although the timing of a debriefing- after a con-:-
tract award will change with the implementation of the ::
FASA,383 the Information & Telecommunications Strategies,
Joint Venture v. Department of the Navy384 protest démon-+
strates the need for swift action by a protester to_obtain a sus-_

'

37714, (Devine, dissenting, noting that the selection decision in the protest at hand came down to a value judgment that the aéency was much better ‘qirml'iﬁed to

make than the board).

[ P RN S A B AR

3 See 40 U S.C. § 759(f)(1), which mqum:s the GSBCA to use the same standard of revnew (de novo) when hearing protest cases as it uses when conﬁdcnng CDA :
appeals. See 41 U.S.C. § 609(b). The GAOQ’s standard of review is more deferential to agency officials. See, e.g., Red R. Serv. Corp., B-253671.2, Apr. 22, 1994,
94-1 CPD q 385 (holding that when technical considerations are more important than cost, source selection officials have brom\ifdlbscreuon in making cost/technical .-

tradeoff decisions).

37915 F.3d 1044 (Fed. Cir. 1994).

v

380 §ee Grumman Data Sys. Corp. v. Department of the Air Force, GSBCA No. 11939-P, 94-2 BCA { 26,822, ajj‘d sub nom. Grumman Data Systems Corp v.
Widnall, 15 F.3d 1044 (Fed. CII‘ l994) I T . ,

N 'l
RS I A R S 1,','- ’ ‘ B Tl R . i1 ‘5-,‘ ot i

3119 F.3d 1342 (11th Cir. 1994). ‘ ' , T A T ST B R

i

mSee also Colonial Storage Co., B-25350l s, Oct. 19, 1993, 93-2 CPD4 2}4 recon demed 94-1 CPD ‘l 335 (when lhe RFP provxdes that award will be madc on
a best value basis, failure to document a well-reasoned determination that offerors are technically equal, and awarding based on low pnoe. is a basis for ovenummg
award, even if the agency claims it made such a determination). R .

/’\.,3835« supra note 13 and accompanying text. v L

384GSBCA No. 12605-P, 94-1 BCA 926,493,
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pension of the agency’s. procurement authority:from.the
GSBCA,:pending a decision on the merits of the protest.: The :
protéster: received almost immediate notice -of the contract!
award;-but failed to file a protest within:tén calendar days.after '
the date of award, and did fot receive a‘debriefing for. almost~
twenty days. Despite the Navy’s concession that itidid not~
have :an urgent and compelling need:to continue performance::
of the:awarded contract,.the: GSBCA refused to grant :the -
request to suspend the delegation .of procurement authority.
pending a hearing on themerits. « o0 e Sl
e el g T R Ut A ;
E. Sealed Bidding:: *: ' . o ool o

: [ IS PR PO
N Ax‘.,,‘ IS S 1 RPN R4 S

-1, Bid, Responstveness —rd
x?ls:ﬂ‘ T R L LR IR LI Eor S R SIS
IWhen Is.an Amendment Matenal?——Agencxes gener- M
a]]yvmust reject bids if the bidder failed. to:acknowledge a7
material: amendment to the Invitation: for Bids (IFB).383v In -
Anacomp, Inc.,38 the IFB required the contractot to pickiup::
government microfiche tapes every:Monday, Wednesday, and
Friday, but not.on federal holidays. i The low bidder failed to
acknowledge an: amendment that required pickup on‘the next ~
business'day if the federal holiday was on a Monday, Wednes-
day, or Friday.’. The GAO sustained the ‘contracting officer’s "
rejection of the bid, finding that the .amendment was material
“regardless of its effect on bidpricés" because it:imposed a .-
new obligation on the contractor.387.- Conversely, the GAO !
found that the contracting officer improperly rejected a bid for
failute to acknowledge an'amendment in L&R Rail Service 388
In this case, an IFBto$upply: tank’ and:railway box ‘cars
required the contractor to: sandblasti the tank cars. The con- *
tracting officer amended the IFB to permitigrit blasting of the 1’
exterior... The GAO determined that the:amendment was 'not.”!

material bccause it 1mposed no additional obligatian:on the:'.

gl N S I .
i Goeeny et ol et

= j o G

bidder but’merely fpermitted 'an alternate:and-less costly /
method ofperformance A ‘f»;\ f““ VBEhoal s ai»i': T. RMNTE
cocbedes e Lo s Bl T .‘.“Hd '
-t b Fallure to F umuh Ltterature Is Fatat Desplte Lack af

Warning in-dFB.—In FloorPro, Inc.;3%9 the United States Mint : '

(Mint) issued an IFB for the installation of;epoxy to.resusface .
the floor atthe Philadelphia ‘Mint:i:The IFB established eleven
minimum requiréments for the €poxy, and required bidders to
submit technical ;information “sufficient to: deterthine accept-
ability”; of the ‘offered supplies;3*ihowever, ithe IFB did not
require a specific'epoxy and.did.not.expressly state that failure -
to provide descriptive literature:would result:in rejection.of
the bid.3%! . The Mint.awarded the.contract to the low bidder
(Astro), even though Aktro’s bid failed to demonstrate compli-:
ance 'with two minimum.requirements: : The GAQ sustained ::
thé next low bidder!s protést, finding that 'Astro’s :bid was
nonresponsive. - The GAO.noted that an [FB provision requir-!
ing technical data generally relates to'a bidder’s:responsibility:
when the IFB fails.tb disclose the! purpose of the data, the
extent to which it will affect the evaluation:of bids, or the :
rules that will apply if the bidder fails to provide the literature.
Nevertheless, the data requirement in this case related to
Astro’s responsivéness"be'cause bidders were sufficiently
alerted 'to the agency’s intention’of usmg the data to detenmne ’
conformance with the IFB.3¥2 5.0 - S e
PR MR NN IV I SR C SRR FEOR U CN SIS I i
“ioc. Agency Must Make Multiple AWards —-Thc Federal
Aviation Administration (FAA) issued an IFB3%3: for weather::
observation services at fouir sites in North'Dakota. 3?4 Weather !

“ﬂ?l

Experts, Inc./(Weather) submitted the low bid on one:location

only, but:the FAA rejected 'its bid -as nonresponsive.395.! The /'
GAO held that multiple awards are ‘required'under-an IFB,
when permitted by the invitation and when multiple awards
would:résult in the. lowest overall.cost to ‘the governmeni
[SHIPEE RIS} RN IS FERESS IO PR TR RO TRI § | MR

385See FAR 14.405(d) (contracting officer may waive a bidder’s failure to acknowledge receipt of an amendment only if the bid clearly indicates that the bidder

received the amendment or that the amendment has merely a negligible effect on price, quantity, quality, or delivery).

‘863-256788 July 27 l994 94 2 CPD‘[ 44

T30 SEORIENR I L A S A

N T SV ET & S BRI I TR

Aol ot ot oo et b et eplo by 300

‘37See also Jenness Woodkuts, a Joint Venture, B-257345, Sept. 22, 1994, 94-2 CPD q 112 (amendment adding accountability and reporting requlrementq; when ’

govemmcnt returns supplies under warranty clause is material); Eagle Constr. Servs,, Inc., B- 257841 ‘Nov lO 1994 94- 2 CPD ‘[

l4-foot dlmcnswn of adooris the “clear opemng helght for t.hc door” {s l‘héterlzﬂ?il M
Lo ' l (5%

S lll ot s e b s e e e LSRR
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‘338-256341 June 10, 1994 94-1 CPD‘[ 356."
389B-254854, Jan. 24, 1994, 94-1 CPD { 32.

39°ld at 2

S NI T SR Y ASORTIEE A ST T e R

391 See FAR 14.202-5(d) (requiring IFB to clearly state the rules that will apply if a bidder fails to furnish required descriptive llterature)

(amendmem clanfymg thm .

.{““' ‘.'«‘1 Yk

SUVADGE S el g EFANS J/;‘,:’ (SR IO U TN IR
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392 Compare FloorPro, Inc., B-254854, Jan. 24, 1994, 94-1 CPD { 32 with Krump/Walsh, A Joint Venture, B-256758, May 2, 1994, 94 l CPD‘[ 287 (hoidmg lhat "
bidder’s failure to submit data with bid did not render bid nonresponsive because the IFB “failed to effectively require. descnptlye lnerature") and Acoustlc Sys B- :

248373 Aug 24 I992 92- 2 CPD 1 123 (ho]dmg that bidder s fmlure t? submlt certiﬁed test data wlth bld mvolved a matter of responsnblhty)

393Weather Experts Inc., B-255103, Feb. 9, l994 94-1 CPD‘{93

394 Yes, people do live there.

v
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of
395 Unlike the FAA, we can appreciate Weather’s reluctance to bid on more than one North Dakota location. Average temperature for wmtcr months 9 7 degmes
Fahrenheit; average snowfall: 30 inches—Garden of Eden, Midwestern style. See 16 ENCYCLOPAEDIA BRITANNICA 618A (1973).
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Because the IFB did not specifically prohibit multiple awards, were ‘available :to reprocess’ the spent nuclear fuel.- The con-

the FAA 1mproperly rejected Weather’s bid.3% | e tractor soughtirescission of the contract based on a mutual .

. mistake of fact, arguing that it conducted negotiations with the

On the other hand, when an IFB provndcs that award w:ll be United States on the assumption that commercial reprocessing

. made to the low aggregate bidder, a bid that fails to include a of nuclear fuel would continue. The Federa! Circuit affirmed
price for every item generally must be rejected as nonrespon- - the Court of Federal Claims® granting of summary judgment
sive. .In The Jorgensen Forge Corp.;3?7 the Coast Guard for.the government,402 holding that the contractor failed to

issued an IFB for overhaul -of two. ship propeller hubs, requir- show that the parties had an erroneous belief as to an existing
ing bidders to insert prices for. all contract line items.that fact. The court reasoned that the availability of commercial ,
would be added together to arrive at a total price. - The Coast reprocessing in the future could not constitute an existing fact
Guard rejected the protester’s bid for inserting the notation at the time of the contract.

“N/A” for most line items.3%8- The GAQ agreed with the Coast IR T R e
Guard's decision, -holding that the bidder’s use of the notation - ...b. Erroneous Verification Request Does Not Entitle Con- .
“N/A” created doubt as to whether the bldder intended to fur-. tractor to Reformation.—A contracting officer must request
nish the items in question. - T L R I that a bidder verify its bid, “calling attention to the suspected .
[P e SHuITE mistake,” whenever he or she has reason to believe a mistake -

d Facsxm:le Modlf cation Does: Not Render Bid Non(e- in the bid exists.403 In Solar Foam Insulation,4%4 the contract-

sp_onswe.——ln American Eagle Industries, > the Army Corps . ing officer asked the low bidder to verify its bid, but incorrect-

of Engineers issued an IFB that prohibited facsimile bids but ly advised the bidder that the difference between its bid and
authorized facsimile modifications or withdrawals.40, MDP the next low bid was $32,669 rather than $113,669.405 The

Construction, Inc. submitted:a-timely modification to its bid: bidder verified its bid, but after award it claimed that it would

by facsimile, instructing the agency to replace-the first.two have corrected- its bid had it known of the true price disparity.

pages of its bid with the two new pages submitted by facsimi- . The board denied the bidder’s appeal; finding that the bid verifi-

le. The protester asserted that the modification rendered the cation request adequately advised the bidder of the purpose of

bid nonresponsive because it replaced the original signature the request and the basis for suspecting a mistake.

with a facsimile signature. The GAO wasted little time reject- o :

ing this argument, ﬁndmg that the facsimile replacement dld N c. Positive Means Negative.—The General Services

not void the bidder’s intention to be bound. " Administration (GSA) 1s§ued an IFB for landscape mamte-

nance services which required bidders to submit bid prices in

‘2. Mistakes in Bids.— .. - . - - ... .. the form of a percentage factor (plus, net, or minus) of .the

government estimate.406 Environmental Resources Group,
a. Mutual Mistake Must Relate to Existing Facts.—In  Inc., (ERG) failed to specify whether its percentage factors

Dairyland Power Cooperative v. United States, %0 the contrac-  were positive or negative, so the bid opening officer declared
tor purchased a nuclear reactor plant from the Atomic Energy them positive. The contracting officer permitted ERG to cor- .
Commission, but later discovered that no commercial firms rect its bid to reflect negative, percentages of the estimate,

3%The IFB contained FAR 52.214-10, which permits submission of bids for “quantmcs less than lhose specnﬁcd" hnless otherwnse prohlblted and pcmuls an
agency to accept any item or group of items of a bid.” No other prowswn of the IFB precluded submxssxon of bids on less than all four locations. .

391B-255426, Feb. 28, 1994, 94-1 CPD{ 157.

398 The IFB required bidders to submit composite labor rates on separate contract line items for various trades such as pipefitter, welder, or crane operator. The pro-
tester submitted only one labor rate, on a contract line item for an “inside machinist.™ .. ., . R . Ly
399B-256907, Aug. 8, 1994, 94-2 CPD{ 156. R

HES}

40S0¢ FAR 14,202-7 (authorizing the contracting officer to permit facsimile bids); 14.303(a) (allowing bidders to submit facsimile modifications or withdrawals
“if the solicitation authorizes facsimile bids™).

4116 £.3d 1197 (Fed. Cir. 1994).
402 Dairyland Power Coop. v. United States, 27 Fed. Cl. 805 (1993), aff"d, 16 F.3d 1197 (Fed. Cir. 1994).
403FAR 14.406-1. ;

404 ASBCA No. 46921, 94-2 BCA § 26,901 R I

© 405The contracting officer correctly advised the low bidder that the difference between its bid and the government estimate was $137,127.

406 Custom Envtl. Serv., Inc., B-255331.3, July 13, 1994, 94-2 CPD { 20.
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thereby displacing the low bidder.47 The GAO sustained the -
contracting ‘officer's decision, ‘ﬁnding “on: the: ba'sis’ of logic
and'experience’!ithat the' negauve percentages were lhe only
ptices that made’ sense4°8' HETEREN IR v

! SEREEE LT AT I B O Yot

!3.:iArmy May Consider Iate Bzd Retumed fo: Bzdder —The
Army issued an IFB for a'heavy diity yard tractor with‘a bid *
opening ‘date of July '19,-1993.49 A bidder submitted its bid -
by registered German mail’ ten’ days before bid opemng. but °
thé bid was returried undelivered.419 The bidder protested the
Army’s refusal to consider the bid. The GAO sustained the "
protest, ﬁndmg that government mishandling was the proxi-
mate cause of the bid not being recéived prior to bid open-
ing#11° The GAO further held that consideration ‘of the bid
wotild not harm the ifitegrity of the bidding procéss so long as
the Army could establish by exammauon that the bid‘envelope:
had notbeen opened 4z e

AR o D g e e T

4 ResponsabtlityDetermznat:ans—a I T
X !‘3nf7 kilu

{ Hy T PRRTAN v

A | Rose by Any Other Name -—-The contractmg ofﬁCer"
must make an affirmative determination of responsibility prior: .
to award:412:: Recognizing'that the ¢dntractingofficer has’

broad: dlSCl'ethI"I m making this subjectlve ?determmatmn the ‘
sirrad SR TRTT

crent o o b

R ’ AR AU | AT

4n ! See FAR 14 406 3(a) (prohlbmng correctlon ofa pid that dlsplaces a }ower bidder unless the exlstence of the mlstake a.nd the bjd actually mtended a.re ascenaln-

able s bstantlally from the IFB and the bld 'ifself)

GAO generally refuses to review responsibility determina-"
tions absent a showing of fraud or:bad faith.414 | The GAO:
stood firm in 1994, rejecting numerous attempts by bidders to
characterize ‘their attacks on the awardee as something other
than an attack onsthe awardee’s responsibility.: Thus, the
GAO: dismissed protests: alleging that the -awardee failed to
submit ‘a:license, 415 failed ‘to' state 4@ place of performance,i16
changed its'place of performance,41?: offered ‘a noncompliant
product,418 and offered a product that violates FDA and Unit-ii
ed States’ ‘Department of Agnculture (USDA) regulatlons 419
[EESINSHTLIRN (S R B Cagr v FERTRREIEI M,
. b) ‘Bribery Lawsuit DOes Not Mandate' NonreSponstbthiy
Determmatzon.——The ‘Army Corps of Engineers (Corps) found
a bidder 'responsible evén though the ‘Corps had evidénce that
the bidder’s foreign affiliate was being sued by the Brazilian i
government for bribery.420 The protester asserted that the
Corpsignored this evidence in bad faith.42! The'GAO reject-
ed‘the protester’s argument, finding that the Corps properly:-
exercised its ‘discrétioni‘in findingthe bidder responsible and
did not eVince an intent to'harmithe protester.. The GAO fur- -
ther noted that-affiliation ‘with an entity ‘with questionable’}
responsibility : “‘does not perse establlsh a proper basis for a-i
nonresponsrbrllty determmatlon na22:, vy

SETHELT L L LG IR SO MR FHCRRMEN L S

G e I LT T L e e

0 S e e
i . b ! .7‘

w81y reachlng lts concluswn the GAO cons:dered the percentage factors m relation to ERG's option year prices, other bidders’ prices, and the ‘penal sum of the bid

A TR o ]

bong. . Ry

4°9PLAN lndustnefahrzeug GmbH & Co KG B-254517 73 Comp Gen

410The bld was stamped by the German Post Office as follows ‘IDe]wery not possrble dunng no’rn’lal busmess hours beft nonce-of amval shp (12 07 93)" and

“Not picked up. Holding period éxpired - Returm, (20.07.93). 1 b =

ab— vy "'1’1"-% Wyt e e poih

932CPD‘[338(]993) o e

poonil o ey R I A L I

AN

411 See FAR 14.304-1(a)(2) (providing that the government may consider a mailed, late bid when late receipt is due solely to mishandling by the government after __
receipt at the installation). The GAO determined that government mishandling occurred because the Army failed to send a mail clerk to the German Post Office
within one working day of the notice-of-arrival slip, contrary to established procedures. »

S Y R il et R B A

412The GAO recommended that the Atmy Have “suitablé Bxperts” dnalyze the bid envelopé t6 determine if tampérirg had occurred: if authentic ‘and uniopened; the
Army should consider the bid. PLAN-Industriefahrzeug, 93-2 CPD q 338, at 3.

cpe oy : . A

43FAR 9. 1030).

v . ' i

sionan RE T L chevrd by st s ao sonrod Totl o s P o
414502 4 C.FR. §21 3(m)(5)(1994) Krump/Walsh, A Joint Venture, B-256758, May2 1994, 94: 1CPD1287‘ T I R
415Integrated Protection Sys., Inc., B-254457.2, Jan. 19, 1994, 94-1 CPD { 24. UL LA
416Nissho Iwai Am. Corp.; Patterson Pump Co., B-254870, Jan. 24,1994, 94-1 CPD 34, * i i g S T ey
[ TS T sty

417 Sunrise Int’l Group, Inc; Specialized Contract Servs., Inc., B-254875, Jan, 25, 1994, 94-1 CPD q 39. See aiso VMS Hotel Panners v Umted States 30 Fed Cl
512 (1994).

S T T S N S R A

418 Deutsch Metal Components, B-255316, Feb. 17, 1994,94-1 CPD g 122.  **/!

419RetroTEC, Inc., B-255346, Feb. 22, 1994, 94-1 CPD{ 131,

420Tutor-Saliba Corp., Perini Corp., Buckley & Co., and O&G Indus., A Joint Venture, B-255756.2, Apr. 20, 1994, 94-1 CPDq268. ~ '%°

421 See FAR 9.104-3(d) (requirlng contractmg ‘officer to donsidertin affiliate’s past pert‘ormance and integnty “when thcy rnay adverscly affect the prospectlve con-

tractor's responsibility”). DEP QLY L LE 1o F Co ' o

422 A Joint Venture, 94-1 CPD 1 268, at n.2.
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S.. Cancellation of IFB.— S

P

-~ a. Overstatement of Minimum Needs Does Not Require

Cancellation.—In Delta-Chemical Corp. v. West,*23 the Unit-

- ed States Court of Appeals for the Fourth Circuit (Fourth Cir-
cuit) upheld the Army’s refusal to cancel an IFB which
overstated the government’s minimum needs. The appellant,
Delta, argued on appeal that the contracting officer had no dis-
cretion and was required to cancel the IFB.424 The court
rejected this argument, holding that-the FAR permits, but does

not require, cancellation after bid .opening when a compelling .
reason exists.425 The court found the GAQ decisions to the

contrary “unpersuasive” and “of little value and undeserving
of judicial deference.”426 4

b. Cancellation of Solicitation Enjoined.—In Parcel 49C .
Limited Partnership v. United States*?7 the GSA cancelled a

sohcntauon for a new Federal Communications. Commnssnon

(FCC) headquarters bulldmg because. of a change in. thelg
FCC’s space requirements. The Federal Circuit upheld the.

trial court’s .injunction of the cancellation, ﬁndlng that the

change in the FCC's requirements was merely a pretext to ,,

accommodate the FCC’s displeasure with the offeror selected
by the. GSA, Parcel 49C lelted Partnershlp (Parcel). - The

court re_]ected the govemment s argument that the injunction
would effectlvely direct award of the contract to Parcel, 428

ﬁndmg that the injunction merely ‘restores the posture of the
prpcess before the illegal cancel]atlon 429

F. Small Purchases |~ .

1. Defense Federal Acqursmon Regulatlon Supplement
Amended to Reﬂect New Contmgency Operauon Guidance.— .

1 s Ly af

42333 F.3d 380 (4th Cir. 1994).

The ‘Director of Defenseé Procurement has issued:a final ‘rule-
amending-the DFARS guidance on small purchases during
contingency operations.43¢ The new guidance makes no sub-
stantive changes, but amends DFARS part 213 to incorporate
the new statutory definition of “contingency operation™43! for
purposes of increasin g the small purchase threshold

2. :Small Purchase Cases.— ‘

a. Facsimile Transmission Record Does Not Prove Lost
Quote.—An agency issued a Request for Quotations (RFQ)
for shaft seal assemblies.432 : In response to the quotations '
received, the agency issued a purchase order to the apparent -
low quoter.  The protester alleged that its quote was lost by
the agency, and produced its facsimile machine transmission
record as proof. The GAO held that the protester’s records '’
were not convincing evidence that the agency received the
quote, and that an occasional loss of a quote was not sufficient
to grant relief. In any event, the vendor could not resubmit its
quote after closing time for receipt of RFQs, because no evi-
dence existed that the résubmitted quote was the same as the
original quote.

b Inadvertence Does Nat Excuse Fazlure to Comply
with Small Busmess Set-Aside Requtrement —The Navy
solicited quotes to repalr an air condmoner compressor for a -
classroom at Jacksonvrlle Naval Air Stauon Florida.4*3 The
protester. a small business, advnsed the Navy on a Friday that
it was interested in the award. That weekend however, the
compressor falled the weekend malntenance staff then con-
tacted five local firms wrthout checklng with the contractmg j
ofﬁce to determme whether the firms were small business- -

L L ; . Coh ok . ! BRI .
424The contracting officer had rejected Delta’s bid as nonresponsive to the IFB.. Delta protested that decision to the GAQ, see Delta Chem. Corp., B-255543, Mar.
4,'1994, 94-1 CPD { 175, but the GAO found Delta nonresponsive and denied the protest. The GAO also denied Delta’s request to require the Army to cancel the
IFB due to defective specifications, reasoning that Delta was not pre_]udlced by the defective specifications because its bid was otherwase nonresponswe. :

425See FAR 14.404-1(a)(1) (requiring award to the lowest responswe responsible bldder unless there is a eompelhng reason to cancel the IFB) 14. 404 l(c)(2)
(providing that agency head “may" cancel an IFB if he determines that specifications have been revised). n L i

426The court specifically noted the Comptroller General decisions in Donco Indus., B-230159.2, June 2, 1988, 88-1 CPD ] 522 (stating that best interest of the gov-
emment requires cancellation where the IFB overstates the government’s minimum needs); International Trade Overseas, Inc., B-221824, Apr. 1, 1986, 86-1 CPD
9 310 (same); Diversified Energy Sys.. Essex Electro Eng’ss, Inc., B-245593.3, Mar. 19, 1992, 92-1 CPD {1 293 (same). Cf. Canadian Commercial Corp./Ballard
Battery Sys. Corp., B-255642, Mar. 18, 1994, 94-1 CPD q 202 (cancelling an “ostensibly deficient solicitation™ is generally mappropnate when bldders would not
be prejudiced by award and when such award would “serve the actual needs of the government™).

42131 F.3d 1147 (Fed. Cir. 1994). s . : HRAEE iy

428The government relied on language in Scanwell Lab., Inc. v. Shaffer, 424 F.2d 859 (D.C. Cir. 1970), that a disappointed bidder has no nght to have the contract
awarded to it in the event that the court finds the original award illegal.

429 Parce! 49C, 31 F.3d at 1153,

49059 Fed. Reg. 50851 (effective Sept. 29, 1994). . .« . o oonoc
 B110US.C. § 101(a)13). | |

432 Advanced Seal Technology, Inc., B-254667, Dec. 30, 1993, 94-1 CPDq 4.

3 Southeastern Chiller Servs, Inc., B-254925, Jan, 28, 194,941 CPD {49,
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esi434.. The protester asserted that the agency improperly:
issued the purchase!order to Trane, a large busingss.435 The:
GAO agreed, finding that-the agency did not follow proper
procedures for cancelling the set-aside.:..- . ..

v R RS Y S IS Ciny i
c. Smdll Parchase Eyaluauon 0nly Reqmres Fatrness —_
In Tony’s Fine Foods, 436 the Defense Commissary Agency
(DECA) issued an RFQ for firms 1o -enter into .blanket pur-
chase agreements (BPAs) to run in-house bakeries, delis, and
pizza carts.in various commissaries. The protester challenged
its nonselection, alleging that the agency failed to evaluate the
protester’s quote properly,- that the :agency failed to evaluate :
cost realism, and-that the agency’s basis for evaluation was
defective. The GAQ denied the protest, finding that the.
DECA complied with-the, requirement to evaluate the quotes:,
fairly in accordance with the solicitation. : The GAO further .,
held that in small purchase acquisitions, no requirement exists
to evaluate cost realism unless the RFQ specifically calls for -
it, - Finally,-the GAQ dismissed the challenge to the DECA's ;
evaluation, basis, because the receipt of quotes started the time, -,
period for protests, rendering the protestiof the evaluation .
basis untimely.

t P

Creative Investment Research,43 another case challenging
an agency ’s evaluatron. 1nvo\ved tralmng services for the
Department of Commerce. " The RFQ required offerors to: (1)
develop a trammg cumcuiUm (2) Inchide certaln presenters
(3) run the seminars; and (4) conduct evaluan0ns The pro-
tester challenged’ the agency s fi ndmg that it vl/as rot quali-
fied. Thé GAO held that in'small purchase cases 'the CICA438
does 'not apply.*but ’agencxes are requrred to’ treat offerors fair-"
ly’ and- equit‘ably Exammmg 'thé protester’s proposal ‘the' "
GAO held that the agéncy’s decision 'to disqualify the protest:'©
er was reasonable.

d. Contractor Must Deliver Conforniing Goods to
Accept Unilateral Purchase Order—In Master Research and
Manufacturing, Inc.,43 the government issued a unilateral
purchase order*0 for helicopter. pistons. = The purchase order:

called for.a-specific'make and model part, but the contractor T

shipped a different part.1The contracting officer then'can-"
celled the purchase order,.and the ¢ontractor claimed -for the -
purchase order amount; arguing that 'its'shipment constituted
acceptance. The board disagreed, holding that, -with a unilat:>
eral purchase order, a cortract 'is formed only. when the con- :
tractor provides :conforming goods or: services ‘in response to

the purchase order. Becalise' the c¢ontractor did not provide "
conforming :goods by the due date, the: contractmg officer

could cancel the order. T

G Labor Standards Developments K SRR -

E IS ! * 3”“| : AR .' AT W

"i‘. No Legtslatt've Reform —The news regardlng reform’ of'

the Davns Bacon Act- (DBA)“‘“ and Service Contract Act

(SCA)“42 is that thére is no news. Desplte nurnerot:s bl]ls

introducéd in both'houses, Congress’ falled to enact ma_]or ,
changes to elther act. 443 B

Y Loty

1 Lt LN

'2." District of Columbia Circuit ‘Conitinues to Limif Daws-
Bacon Act Coverage.—Although Congrcss has not passed leg-"
islation amending the DBA the District of - Columbxa Clrcud )
has issued another dects:on limiting the st:ope of the DBA"s *
coverage. In Ball, Ball & Brbssamer, Inc. v.'Rei¢h;#4 the
court held that contractor employees workmg at a borrow pit
and batch plant located two miles from a construction site
were not covered by the DBA, Cmng its previous decision in
Building' & Construcnon Tradés Départment V. Umted States
Department bf Labor Wage Appéals Board,™5 the court held
that DOL regulations extending DBA coverage to facilities -

B TR PO ST AR

434Under the present version of FAR 13.105, all purchases less than $25,000 are reserved for small businesses unless certam exceptions apply. Under the FASA
this guidance still witl apply to purchases between $2500 and the simplified acquismon threshold See rupra note 109 and accompanylng text ST o

A b

vy v"‘"

o

435Under the small busmess set-aside rule, large busmesses are not eligible to submit quotes or receive awards of small purchases, unless the contractmg bificer !

decides to cancel the set-astde See FAR 52. 2I9 4 Notlce of Small Busmess Small Purchase Set-Asrde

NI YR U AT B H R
436B-254959.2, Jan. 31, 1994 94-1 CPD{ 51. ‘ ?"’tl ,

437B.255287, Feb. 7, 1994, 94-1 CPD‘[84 e e
RN [ BN ; PV e P
“810USC§2304 41USC§253 8

e o Ao i1

439 ASBCA No. 46341 94-2 BCA 126, 747

requested)
S T e R L T

4‘“40 U S C §§ 276a-276a-7.

44241 U.S.C. §§ 351-358.

FES T S . N S P CO I ) P A

443The Federal Acquisition Streamlining Act of 1994, Pub. L. No. 103-355, 108 Stat. 3243 (1994), made several minor changes to the DBA ihcluding an exemp-

tion for volunteer labor on cerain projects. See id. §§ 7303, 7304, 108 Stat. at 3382.

44424 F.3d 1447 (D.C. Cir. 1994).

AR E R
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445932 F.2d 985 (D.C. Cir. 1991) (commonly referred to as the “Midway” decision). The court in this case invalidated Department of Labor (DOL) regulatlons that .
defined construction to include the transportation of materials to and from the constructiori site. See 5 C.F.R. 85 2(])(2) (l994) -

38. -
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located off of the construction site446 were inconsistent:with:  plying with the SCA when a wage determination is erroneous- -

the plain language of the DBA and,.therefore, invalid.447.:  ly. mcluded or omttted from acontract.453 e okl

These two decisions effectively limit DBA coverage:to : O

employees working at the physxcal siteof a covered construc-’ ‘ Inl BellSouth Commumctmons Systems Inc 454 the ASBCA.

tion pro_|e£t e < SRR found a contractor entitled to an equitable adjustment due to a -
O b i Tt determination that the DBA applied to its:contract. - The icon-
3 :Price Adjustments —In Prafesstonal Servzces Umf ed . tracting officer, with DOL concurrence, initially had deter-

" Inc.;48 the contractor sought a price adjustment, including mined that the DBA did not apply to the contract. After the
indirect costs and profits, associated with the postaward incor- exercise of several contract options, however, the ¢ontracting
poration’ of :a wage determination. The wage determination officer determined 'that the DBA applied -to a portion of the
was based on a predecessor contractor’s collective bargaining work called for at'the option sites.455 As a resulf; the contract- -
agreement (CBA).449 The contracting officer had received:  ing officer modified the contract to include the appropriate
timely hotice of the new CBA but failed to inform the DOL of ©  DBA clauses and wage determinations. : The contractor filed a
the change in rates.#50 The contractor’s price adjustment claim for the increased costs associated with the incorporation "
claim applied to the base and first option years of the contract. - of the DBA.456 - The government argued that analogous SCA
The ASBCA held that, for the option year, the Fair Labor clauses*37 limit a contractor’s recovery to direct tost increases
Standards Act/Service Contract Act (FLSA/SCA) Price under these circumstances and, alternatively, :that the Christ-
Adjustment clause?5! limited the contractor’s recovery to the’ ian Doctrine458 required the contractor to pay DBA rates
direct price increase attributable to the ‘new wage determina- regardless 'of whether a wage determination was included ‘in
tion.452 For the base year, however, the board applied a mutu- the contract. The board first determined that the SCA:¢lauses
al ‘mistake theory and held that the contractor was entitled to were inapplicable because both DOL regulations and the FAR
an equitable adjustment, including its indirect costs and a rea- provide guidance on dealing ‘with'this situation.459 The board :
sonable profit. - The board did not distinguish a line of cases ~  then held that the Christian Doctrine did not apply because

holding that a contractor is strictly liable for the costs of com- = the DBA is not self-implementing, but requires a contracting

LR

445 See 9 C.F.R. §:5.2(1)(1)(1993) (providing that “site of the work” includes facilities such as batch plants and borrow. pits when “they are dedicated exclusively, or
nearly so, to performarice of the contract or pm]ect and are so located in proximity to the actual construction location that it:-would be reasondble to include
lhem ). .

Sabids

“TThe court stated, “[t]he stalutory phrase *employed directly upon the site of the work® means employed dlrectly on the site of the work.’ Lnboners and mechan-
ics who fit that description are covered by the statute. Those who don’t are not.™ Ball, 24 F.3d at 1453 ' L c

‘“ASBCANO 45799, 94—IBCA126,580 4 e G, S G .

*, AP
,,,,,,

CBA between a predecessor contractor and ns employees

450 Federal Acquisition Regulation 22,1012-5 sets out the procedures that the contracting officer should have followed under these circumstances.
451See FAR 5222243, 1 i1 oo L e R S R

452That is, the difference between the labor rates set forth in the wage determination originally included in the ¢ontract and the rates set forth in the CBA.

453See, e.g., Kleenco, Inc., ASBCA No. 44348, 93-2 BCA { 25,619; Miller's Moving Coi, ASBCA'No. 43114, 92-1 BCA q 24,707; Sterling Servs., Inc., ASBCA ~
No. 40475 91-2 BCA] 23 7l4

e ©

454 ASBCA-No. 45955, 94-3 BCA'|27,23I i

435The contract called for the upgrade of telephone facilities at two installations and contained options for similar work at four additional installations. The work at
the additional installations, however, included the digging of trenches to lay cable. The contracting officer determined that this work was “construction™ and, there-
fore, was covered by the DBA

456 The contractor’s clmmed costs |ncluded the dtfference between what it had been paying the employees performmg thls work and what it was requm:d to pay .
under the DBA plus indirect costs and profit associated with these increased costs. Cor

457 See FAR 52.222-43; 52.222-44. B
438 See G.L. Christian & Assoc. v. United States, 312 F.2d 418 (Ct. CL. 1963), reh. demed 320 F 2d 345 (Ct CI 1963), cert. demed 375 U. S 954 (I964)
' 439 Department of Labor regulations provide that, when an agency awards a contract to which the DBA apphes without mcludmg a wage determination, "the agency
shall either terminate and resolicit the contract with the valid wage determination, or incorporate the wage determination retroactive to the beginning of éonstruc-

tion through supplemental agreement or through change order . . . .” 29 CF.R. § 1.6(f) (1994). Federal Acqmsman Regulation 22.404-9 provides that under
these circumstances, the contracting officer should either ten'ninate the contract or “[m]odify the contract . . . and equitably adjust the contract price if nppropnate '
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officer.or DOL: determination that the Act applie$: to'a giverq
contract. The board distinguished a line of cases holding that|
the Christian Doctrine did apply when a DBA wage determi-
natioh was.not included in‘a-contract.45% . The board notéd that,
in; those cases, the DBA clearly:..applied at the time of award,i
but that the agency had omitted-the required clauses and wage®
determinations through.*“mere administrative oversight.”46! : ;1
CNstA dsrenon 9 ob e con i AR i e e
14,1 Service: Contract Act Blanket Wage Determinatiotis.— .
The Army,iwith theapproval of the DOL, has implemented & »
blanket. wage determination program for-SCA-covered.con-
tracts 462 nder this program; contracting offices will develop:
comprehensive;anniial’ procurement: plans including allieligi-Ci
blerservipe contracts anticipated to: be iawarded duringithe!>
upcoming year.463 Based: on these. plans)the ‘tontractihg
office will submit an SF-98 coverihg all anticipated types of -
services:and labor classifications: The DOLwill issue .a blan-
ket wage determination in-response to the SF-98. . Once the
blanket wage determinationis received, contracting .officers
noJonger will ‘have to: submit:§F-98s for each :service. con- i
tract, but, simply will-incotpotate: the. applicable labor:cater

gone,s and rates into the sollcnationvand comract. 64 g
coed by des e el wekeon T T et e
H BondstmdSurenes ;.rvwvlrl.r.nwl,y St P

1. Bid Guarantees.—

a,.;..Nonconforming Bid Guarantee May:Be a:Minor- . -

Informality' Rather Than an: Inadequacy.—Generally, a-bid: i
der’s failure to comply with a bid guarantee requirement ren-
ders its bid nonresponswe and a contracting offlcer(may ‘
safely eliminate a bidder from the competition on this basis.465
In Mid-South Metals, Inc.,46 however, the GAO sustained a
protest from a bidder eliminated from the competition for sub-
mlttmg two credit cards as its bld _Buarantee, when the IFB

reqmred that bids guaranteed With a credit card must be g guar-

co s e Dl ovon Bloodi ot

460 See, e.g., BUI Constr. Co. & Bldg. Supply, ASBCA No. 28707, 84-1 BCA q 17,183; Miller’s Moving Co., ASBCA No. 43114, 92-1 BCA { 24,207

461 BellSouth Gommunication Sys. Inc., ASBCA No. 45955, 94-3 BCA/{ 27,231 at 135,700,:::-.1, s«

santteesods B asmhoney T e -0

anteed fully:with a single  tard. n The solicitation: specifically |
stited ithat "multipledredit catds ‘arenot acceptable and!will.:
result in the bid being rejected as: nohiresponsive.” Neverthe!'!
less, ;because the bidder:legally: :.qdmmitted -itself-for the:full
amount of the bid guarantee, the GAO found the submission::
of two cards to be a minor informality,467 which the govern-
ment. was required to:waive.. The GAO did: not permit the
contracting, officerto: exercise discretion inidetermining \
whether: to-waive the tlisctepancy,.as: would:have been the::
case jwithan- inadequateibid .guarantee.468 The GAO:nated
that the bid. guarantee. itself was-adequate,'because thecredit
limit-on eithericard. would allow the government to charge the =
full bid<guarantee: amount; the bid guarantee lacked only:ithei:
proper farmn requtired in the IFB; .and the GAO apparently was i
reluctantto elevate form over substance.:. i .+, L. ivga ivichs
oo ] ey it I RO SIS ECE RN T Y s FRETETE: S (O E Tt
-~ bt (Misrepresentation Makes. lndmdual Surety |Clearly -
Nanresponsible~—Normally, the adequacy'of an.individual"
surety offering :an apparently adequate and binding security
interest to.secure;.a bid is a question of responsibility, not i
responsiveness,#5? ,;Although ‘responsiveness :determinations:;
are made from the bid: documents-alone, the :coiitracting offi-.;
cer.and the biddernotmally exchange-infarmation when -
assessing a bidder’s responsibility... However,.in the Harrison ..
Realty Corp.#10 protest, while investigating the assets pledged
by individual sureties, the contracting-officer-discovered that--
the assets were not owned free of other interests, and, in some

-instances, 'may not have been owned by)the sureties ‘at all.
i The GAO found that the misrepresentatiéns in: the Surety affi-'

davits cast doubt on the integrity of the individual sureties, '

_and upheld the contractmg officer’s reblectlon of thc bid with- . |

- out further inquiry. i ol

L

A I I

¢. Just the Fax, Ma’am.L:As 'moré‘procurements’involve ™'
photocoplcd documents or documents transmlttcd by facsimi-
" Te rathér than as ongmal corre.spopéence, lhg Ia'w ~gurgoundmg o

B S T R S R T TS| ST S U
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463 The following service contracts are not eligible for the program: those subject to § 4(c) of the SCA; those for which the locality where the contract services will

be performed cannot be determined prior to award, those subject to OMB Circular A-76; or those resulting from consolidation or reconfiguratior -of existing ‘con-'"*

tracts.
s hont
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4““Thls pmcedure is similar tp tha( used for area wage | dctcrmmanons in DBA- covered contrnctq ptlarns

465 See, e.g., Concord Analysns Inc., B-239730, Dec. 4, 1990, 90-2 CPD q 452 (bid guarantee must be in the form requlred by the solicitation).

LN T e, s e

4563 257056 Aug 23 1994 94-2 CPD‘[78‘

467 See FAR 14.405.
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468 See FAR 28.101-4; Apex Servs. »Inc., B-2551 18, Feb. 9,,1994, 94-1:CPD { 95 (contracting; officers have discretion to waive or hibt svaive Inadequate bid guaran: '
tees, dependmg on the ¢ circumstances of the procurement and the needs of the govemment)
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bid guarantees. is. stowly-adapting. - Although the GAO has
found faxed or photocopied bid bonds inadequate,*7! it recent-
ly determined that a bid bond containing an original signature,
but. accompanied by.'a photocopied power of attorney which
by its own terms was:valid in facsimile form, was sufficient to
make. the accompanying bid responsive.472; Similarly, -the
GAO found a facsimile. power of . attorney adequate ,when, it
accompanied a,bond submitted with an original signature.473
Whether the GAO ever will find facsimile bonds themselves
adequate remains to, be seen, but the:move; toward glectronic
commerce eventually may,make acceptance of bonds in other
than ongmal ‘hard copy form unavmdable Sy T

2. Performance Bonds. —Two 1994 decrsrons of the Unlted
States, Court .« ‘of Federal Claims expanded the right of.a per-
fonnance pond surety to sype for funds held by the government
under a nght, of subrogation. Interestlngly,,both decnslons
ﬁrst dec1sion,‘ the court found that funds wrthheld from .the
defaultmg contractor as ]lqutdated damages were subject 053
subrogatron clalm by the surety, because the assertlon of Jiqui-

gated datnages reduced retamages under the contract other-

vise subject to the surety s claim.474 In its second decision,
the court mterpreted its Jurlsdnctton under. the Tucker Act‘”5 as
d}fferent from the Jurrsdwtron of the boards of contract
appeals 1 under the CDA 476 and. held that a surety may;pursue

an equltable subrogatton clarm agamst the government with-
out first submitting it to the contracting officer for a final deci-;

sion.#77 The court also found that neither the execution nor
performance of a contract takeover agreement transformed the
surety’s equitable subrogation rights into rights ansmg under,
or related to, the contract, as contemplated under the CDA.

' 'Small Bustnesr Pragram Develapments
; r1 ’Regulatory Changes—~ : S el g B
G Mt 0 trenhe s ! Comrhgy oege T
oo, .Smdll Busmess Admmtstranon lncreases RecerptsdBased
Size Standards.~The SBA increased its twenty-one receipts-
based size standards by forty-cight percent.478 - This .increase
provides the first inflation adjustment in size standards since
1984. . The SBA estimates. that approximately-20,000 addi-
tional firms will.be considered small-under: this change, there-
hy becoming eligible for SBAassistance and the small
business set-aside program..:However, the increase in size
standards does not affect size standards establlshed by statute.

Cke

b Premature Srze Protests —Contractmg ofﬁcers and

amended its regulatlons to, clanfy that the SBA wrll dlSlTllSS
size protests filed elther before blds have been opened or, in
negotiated procurements, ‘before the 1dent1ty of the prospec-
tive awardee has been established. 480

‘c. 8(a) Program Changes —The SBA has proposed
changes to lts Mmonty Smah Business and Capttal Owner—
ship Development Program: 481 A!ﬁong other’ thmgs, thé pro—
posed changes would .increase the entry- level net worth
limitation from $250,000 to $300 000, increase the het worth
limitation for program participants to $900,000, 'specify' that
competition thresholds for all types of contracts will be deter-
mined by refereénce to the government estimate, clarify that
one or more socially and economically disadvantaged persons
must have actual control of the firm at the time the application
is complete, and recognize participation of Community Devel-

‘opment Corporations in the 8(a) program.

PR
PR N

471 Regional Dev. Corp.—Recon., B-251299.2, Mar., 16, 1994, 93-1 CPD { 238 (photocopied bid.bond insufficient to bind surety); Bird Constr., B-240002, Sept.

19, 1990, 90-2 CPD g 234 (facstmlle bond lacks ongmal signature, and is inadequate).

472 Services Alliance Sys., Inc., B-255361, Feb. 22, 1994, 94-1 CPD{ 137.

RN
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413Ray Ward Constr. Co., B-256374, June 14, 1994, 94-1 CPD ‘| 367 (facslmlle power of attomey showed intent to be bound by facsimile srgnarure)

O Corire

Ao

474 Transamerica Ins. Co., 31 Fed al. 532 (l‘994) see also Balboa lns Co 775 F. 2d lI58 (Fed Clr l985) (on nottce from surety of an antlcrpated default by the
contractor, the contracnng officer must act responsrbly regarding remaining gontract funds; the amount posstbly subject to surety’s subrogation claim is determined -
at the nmeoflhecontracmrsdefault) B T, . s oo ; CLer TGS ] BTy T e i I{. o

L Vot T : o :

\ : Sy TR
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328 U.S.C. § 1491,

Cor 0t

47641 U.S.C. §§ 601-613; see Rodgers Constr., Inc., IBCA No. 2777, 92-1 BCA { 24,503 (surety must submit claim to contracting ofﬁoer for ﬁnal dectsron as juns-
dictional prerequisite to filing appeal with board); Peerless Ins. Co., ASBCA No. 28887, 88-2 BCA 1 20,730. B L B P R SR

an 1 Transamerica Ins. Co., 31 Fed. Cl at 602 (case of first impression),
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47859 Fed. Reg. 16,513 (1994) (effectwe Apr 22, 1994, amendmg l3 C FR. pt 121)

4m (3 CFh 5121 1601 (1994)

S e by DL G ke s

48059 Fed. Reg. 19,426 (1994) (effective Aug. 3, 1994, amending 13 C.F.R. § 121.1603(a)}(4)).

48114 at 44,652 (1994).
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d. Master Subcontracting Plans.-—Based-ofi industry
recommendations, the Civilian Agency Acquisition (CAA)
Council and the Defense Acquisition.Regulations.(DAR)
Council have proposed a FAR amendment to permit three-
year‘master subcontracting ‘plans'482 ‘The propdsed rule also
would emphasize the contractor s respons1btllty to mamtam
andupdatetheplan Cre e T e D

e Lonnyin o IRIR AT I i b s CAR T
-"v‘ " Source: Selecnon ConstderationSf—In negotlated
acquxsmons lover '$500,000, ‘the contracting 'officer generally
must require the contractor to submit a subcontracting plan
addressing plannéd subcontracting ‘with small -businesses aild
SDBs.#83 /iTheé DOD hds amended its regulations to require
that the extent of part1c1patlon of small businesses and SDBs
“be addressed in source selecuon »484 For acqunsmons based
On other ‘than only cost’ or pncerlcompetmon the contractmg
ofﬁcer must evaluate the extent ‘to whlch offerors ldentxfy
small busmesses SDBs. hlS rlcally black colleges andr uni-
versmes, ‘and mmonty 1nsuH1trons and comm1t to havmg such
entities perform the’ contract e

ok Feeling . “SIC? No More —The OMB has proposed to

(NAICS) to replace the Standard Industrtal Classrflcatron

(SIC) system,"85 The NAICS would _provide common mdus-;
try, definitions for the: Umted States, Canada, and Mexico to,

facilitate economic analysis of the three economies. The new

system_would be based on a “production-oriented concept’”
where gstablishments are grouped “according to similarities in

w24 at‘46,'318'5.§Master subcontracting plans cunentlyareeffective for one year See FAR 195704(b} . . o
R L O I S R ’ ! [ O 10 0 1 U PN B PO

[paeet Q- i

483 See FAR 19.708(b); 52.219-9.

43459 Fed. Reg. 27,669 (1994) (effective May 27, 1994, amending DFARS 215.605).

485/d. at 38,092: Federal agencies use the SIC system to colleét:dnd publish statistical data describing establishmients by industry. -7+ 7 07 T st

48614 at 38,094.

theit ‘productiOn processes” irather ‘thar similarities‘in the
Products or services themselves 486 - insiy 1 ey b

s . gy e '

’1"}‘? “r." ’i\l

2. The GSBC‘A Lacks Jurisdictiofi over SIC Code
Appeals.—"l'he government awarded an 8(4)48? contract to Tri-
Cor Industries, Inc.; (Tri-Cor) using a SIC ¢ode for “mariufac:
ture of electroni¢c computers.”4% The protester asserted ‘that
the SIC code was | improper because the contract speaﬁcatlons
requxred only assembly, not manufacturing. The GSBCA dlS-
missed ‘the protest; ‘holding that it lacked _]Ul"lSdlCthl‘l ‘to"hear
SIC code appeals.” The board reasoned thatthe assignment of
SIC codes, and appeals of those assignments, are “exclusively

?wthm the provmce of the SBA. 489 e <
e

VY PN

3. Set-Aszdes on Multzple Award Schedule’ Comracts —In
Digital Systems Group, Inc.,%%0 the'Coast Guard issued letters
of 1 mterest (LOI) for l:omputer software and support services
to be ‘'ordered under the Financial Management Software Sys-
tems' '(FMSS) mandatory Multiple Award Sthedule (sched-
tle). %t 'Dlgntal a small business, protested the Coast Guard’
failure to $et aside the LOI for exclusive small business part1c1-
pation.#92- The GAO denied the’ protest holdmg that agencies
ordering from the FMSS schedule, like agencles ‘ordering
from'the Federal Supply Schédule (FSS)4%¥ need not bonside
set:asides before ordering. The GAO reasoned that the app roY
priate time for consldenng whether a small business set-aside
is ‘Warranted is at the time of the schedule contract forma-
uon494 oL gty : i E Ty R

| RN SO i R TR R RIS N1

ey o P [N

4878¢e I5U.8.C. § 637(a)
(= i ='T" . : P I P NPT S TR B ,,{, b T )’ ey [T N L T e A
483)C Computer Servs Inc v. Nuclear Reg Comm n & United States Small Bus. Admm GSBCA No 12731 P 94-2 BCA 926,712.
sl b : I (AN TR 10 IR S R T

45914 ar 132,875. 'See 15 U.s. C § 634(b)(6) (providing that the SBA may promulgate fules and t%gulatlons necessary to carry ‘out the authonty gramed ln the
Small Business Act); 13 C.F.R. § 121.1703(b) (1994) (providing that any interested person adversely affected by a SIC code’ destgnatlon may ‘appeal to the SBA,’
but limiting SIC code appeals on 8(a) contracts to the Minority Small Business and Capital Ownership Development office). See also Tri-Way Securlty & EsconL
Serv., Inc.—Request for Recon., B-238115.2, Apr. 10, 1990, 90-1 CPD q 380 (holding that the GAO is precluded from considering SIC code nppeals because of the
SBA s excluswe authonty) o i )

N R et e oo ety i e ) Tt AT e Y MHY BT S T

‘9°B-256422 June 3, 1994, 94-1CPD1344 ST IR U e st L L e b
491 Agencies requiring financial management software must announce their requirements in an' LOI to afl contractors participating in the FMSS schedule progfam ’
GEN. SERVS. ADMIN., FED. INFO. RESOURCES MGMT. REG. 201-39.804-4(a) (Apr 29 l99l)[hereinafter FlRMR] ST o
LOTH A e Soy (bt gl e ek
4%25ee FAR 19.502-2 (requiring agencies to set aside acquisitions for exclusive small busmess participation if the contracting officer reasonably xpects to recewe‘
offers from two or more responsible small business concerns and make award at fair market price); 38.203(b) (providing that small “business set-aside programs
apply to schedule contracting).

NER R T T R R I V1LV U TE S R T PULIBEY

R R S
493 See id. subpt. 8.4, '

BT RO S DI AN

494 Prior to issuing the current FMSS schedule, the GSA specifically considered whether to set aside the schedule for small businesses, but concluded, with the
SBA’s concurrence, that it was not feasible.
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4. Contracting Officer Must Reasonably Investigate Prior
to Requesting Waiver of Nonmanufacturer Rule.—For con-
tracts 'set .aside for small businesses, the Nonmanufacturer
Rule requites nonmanufacturer contractors to provide end
items manufactured or, processed by a domestic small busi-
ness.495. The SBA may grant a waiver of the Nonmanufacturer
Rule if the contracting officer determines that no smail busi-
ness manufacturer can reasonably be expected to offer a prod-
uct meeting the requirement.49 In Adrian Supply Co., 497 the
FAA requested that the SBA waive the Rule after failing to
locate any small business manufacturers for certain. transfer
switches, After obtalmng a waiver from the SBA, the con-
tracting officer issued an IFB for a total small busmess set-
aside that permitted small business nonmanufacturers to
furnish the switches from other than small business con-
cerns.*%¢ Adrian’ protested claiming that the contractmg offi-
cer unreasonably determined that no small business
manufacturers existed for the swrtche., Sustaining the protest,
the GAO found that the contractlng officer 1nadequate]y
investigated the avarlabxlrty of small business mamﬁfacturers
capable of making the'switches,*% and recommended that the
FAA request the SBA to reconsrder its walver of the Nonman—
ufacturer Rule b

5. Small Busmess Respon.s‘zblltty Determmanons —

,J‘ b [REE I

a. Referral to the SBA May Be Requtred in Negouated
Procurements.—Agencies must refer nonresponsibility deter-
minations of small businesses to the SBA for review under
certificate of competency -(COC) procedures.’% : Frequently,
however, agencies make nonresponsibility determinations in
the guise of technical evaluations, but fail to refer the determi-
nation to the SBA. In Envirosol, Inc.,50! the Defense Logis-
tics Agency (DLA) issued an RFP for disposal- of hazardous

[
IS

495See I5US8.C.§ 63'1(a)(|7) (as lmplemented by l3 CFR. § 121! 906 (1994))

S

property which provided that the DLA would evaluate all
technically acceptable proposals to'determine the best value to
the government, considering only. price and past performance.
After evaluating the BAFOs, the contracting officer rated
Envirosol’s price as “unreasonably low” and its past per-
formance as “marginal.” When the DLA selected another
offeror for award, Envirosol protested, claiming that the DLA
was required to refer the matter to the SBA for a:possible
COC because it is a small business. The GAO agreed, finding
that a determination that an offeror’s price is too low. concerns
the offeror’s responsibility, requiring referral to the SBA 502
The GAO did note, however, that agencies may ‘assess price
reasonableness to evaluate an offeror’s understanding of the
requirement, “so long as the RFP provides for evaluation of
offeror understanding as part of the technical evaluation,™503

- In a similar case,504 the USDA issued an RFP for operation
of a mailroom that provided that all offerors found to be tech-
nically acceptable would be'asked to submit price: proposals.
Although Docusort, Inc., was a small business; the USDA
rejected its proposal astechnically unacceptable because its
assistant project manager lacked the required management
experience. The GAO sustained Docusort’s protest, finding
that “lack of experience” is a responsibility factor, thus requir-
ing SBA review. The GAO noted that agencies could use
“management experience” and similar factors as technical
evaluation factors when the RFP contemplates a comparative
evaluation of those factors; -however, merely evaluating such
factors on a “pass/fail” basis is tantamount to a responsrblllty

. determination.

b. Getting Around the COC.—The Navy issued an RFP
for repair of the USS Guam which listed fifty separate work
items. 505 Although a small business submitted .the lowest

I Lo

4964 § 637(a)(l7)(B)(|v) See alsa FAR 19. 102(0(6) Last year, the SBA |ssued a proposed rule to lmplement procedures for warvmg the Nonmanufacturer Rule
on individual solicitations. See 58 Fed. Reg. 48,981 (1993).

L T

[P

497B-257261, Sept. 15, 1994, 73 Comp. Gen. ___,94-2CPD I _..

498 The IFB included the clause at FAR 52.219-6, “Notice of Total Small Business Set-Aside,” Alternate I, whrch provrdes that a regular dealer submrtung an offer
agxees to furnish only end |tems manufactured or produced in the Umted States. it B

‘991'he conlractmg officer searched the Thamas Regzster. a source that rdentrﬁes suppllers of pmducts and services, and provrdes corporate profiles: Although the
Thomas Register listed more than 50 firms under the category “Switches: Transfer the contractmg officer apparently made little effort to determine whether the

firms were small busmess manufacturers for the required swrtches H i SR IR

50015 US.C.§ 637(b)(7), FAR 19.602-1; Peterson Accountrng—CPA Practice, B- 2574ll Sept. 21, 1994, 94-2 CPD | 109 The SBA has conclusive authonty to
determine all elements of small business responsibility, including capability, competency, capacity, credit, integrity, perseverance, and tenacity.

501 B-254223, Dec. 2, 1993, 93-2 CPD { 295.

502The GAO found that a determination that an offeror’s price is too low concemns the offeror’s ability and capacity to successfully perform the contract at its
offered price.

503 Envirosol;-Inc., 93 2 CPD ‘l 295 at 5 The RFP dld not: nddress the offerors understnndmg of the requu'ements or provrde for a relatrve mnkmg of techmcal
merit. ‘ L : : . . )

304 Docusort, Inc., B-254852, Jan. 25, 1994, 94-1 CPD { 38.
505 Holmes Bros. Enters., B-255271, Feb. 23, 1994, 94-1 CPD § 138.

FEBRUARY:1895 THE ARMY LAWYER DA PAM 27-50-267 43




priced, technically.acceptable offer, a preaward survey team
found it nonresponsible and recommended.raward to another
contractor. : After idetermining that:work on thirteen critical
items could not be delayed pending a COC: determination, the
contracting officer deleted these items and allowed offerors to
submit BAFOs on the revised RFP.5%: The GAO found the
contracting ‘officer’s actions proper and not & ruse to! circum-
ventthe GOC process SURTHIE FET e b ‘,,r.z

P

il Lo : L T P I TR
e May SBA Deny a COC for Reasons Other Than Those
Named in Nonresponsibility. Determination ?—Yes, according
to the: Court'of Federal Claims in C&G Excavating, Inc.:v.
United States.507. In this case, the contracting officer found a
small business nonresponsible due to a lack of capacity to per-
form the ‘work, and forwarded the case.to the SBA for
review,508 The SBA determined that the business had the
capacity to perform the work, but refused to grantia COC due
to the firm's: precarious financial-éondition. While noting
inconsistenciés in the FAR and the Code of Federal:Regula-
tions,>%% the court, névertheless, determined that the SBA
properly could evaluate all aspects -of a firm’s responsibility,
including factors that were not stated in the contractmg offi-
cer’s nonresponsrblhty determmatlon 510 05 C

6 ‘Small Dlsadvantaged Busmess and Sectton 8(a)
Cases—,la R B TR EE N B T ;

[N
P

work.

5m3é|5ed cL 231“(%59'4’)‘ BT,

i, The SBA, Not the ,DOD, Must: Determine SDB Sta-
tus.—In ¥.S:K, ‘Construction. Co. v. United States,!! . a protest-
er.asserted that the low bidder, a joint venture, was not an
SDB and, therefore, ineligible for award on an SDB set-aside
contract:512 The contracting officer determined the'low bidder
to be qualified as an'SDB after the SBA refused fo determine
its"stalfuis: 513" Thé""c'(‘jurt held, however; that the SBA, *rath'éf
than the DOD had the’ power wholly and excluswely
determme whether the joint venture was an SDB and the SBA
should not have even “requested guidance from DOD on thls
issue.”s14 Because the DOD acted beyond the scope of its
authonty. the court remanded the’ case to the SBA for a deter-
mmatlon of the low bldder s SDB status ‘

| '

P

~ b Supreme Caurt Agrees to Hear Mmoruy Set Asrde
Cas ln Adarand Constmctors Inc v. Pena,5's the Umted
States Court of Appeals for the Tenth Circuit (Tenth Clrcmt)
demed the appeal of a fnrm challengmg the Department of
Transportathn S subcontractmg compensation clause (SCC)
program. The. appellant asserted that, the SCC program—
which provrdes incentive payments to, prime. contractors for
subcontractmg with disadvantaged busmesses——,vlolate_sl,‘the
equal protection guarantees of the Fifth and Fourteenth
Amendments.3!$ - Applying-an {'intermediate: scrutiny,”s\7 the
court found the SCC program constitutional because it was

ST T S O B L HE A T

A shad P L R Lo e e o Y

o i . Lo OF wleee o B MR A

506The work on the 13 items requlred immediate startup because bf the ship’s operational schedule.: The contractmg officer directed Navy personnel to perfonn the

'
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508 The Anny Cotps of Engmeers ‘had 1ssued the small business set-aside contract for the dredgmg of the Rudeé Infet'in Vrrgrma Beach Virglma “The contractmg
officer determined that the low bidder was nonresponsible because its dredge did not satisfy contract technical requirements.

509 The court noted the “direct conflict” between FAR 19.602-2(a)(2) (providing that the SBA will investigate 4 firmi “only for the specific eléments of ‘responsibili-
ty that the agency notice specified as lacking”) and l3 CFR. § 125 S(d) (e) (provrdmg that the SBA may “mvestrgate and cemfy as to the bidder’s responsrb|l|ty"

and “review the responsibility of the applicant™). . ;

SET e D T S P

510 Accord Astrodyne, Inc.—Request for Recon., B-231509.2, July 7, 1988, 88-2 CPD q 24,

5”30 Fed. CL 449 (l994)

! (T I TP T o ! RS DY (S SR TR ION AR RIS CIRCE IS e g e
5'2See lO U S C. § 2323 (establlshlng five percent goal for DOD conlracts with SDBs and minority. mstltutlons and authorizing SDB set- astdes), DFARS 219 S(YZ-
2-70 (requiring DOD generally to set aside acquisitions for SDBs when there is a reasonable expectation that offers will be recelved from at least two SDBs and
award will be made at not more than ten percent above fair market pnce) cro e I TR I R T P [REAR

Ao [ FE P AN
5|3The SBA clmmed that |t did not have the authonty to determme SDB elrglbrhty of joint ventures and nsserted that the DOD was required to make this determi-
nation because it * requlres a statutory 1nterpretat10n by the agency that admlmsters the statute.” Y SK Con_rrructmn Co., 30 Fed. Cl at 454

IO : g ; s e

51516 F.3d 1537 (10th Cir. 1994). I AT TS SRS F
316 U.S. ConsT. amends, V, XIV. . - . v S st il gy went [ T TN L SRR SR I TS I ST AT Y
517The court relied on Fullilove v. Klutznick, 448 U.S. 448 (1980), wherein the Supreme Court upheld the constitutionality of a minority business enterpnse st.:tL

aside program. . The majority in Fullilove agreed that courts should not.apply strict scrutiny when evaluating race-conscious remedial programs ‘authorized by Con-’
gress, because Congress has broad powers under section five of the Fourteenth Amendment to remedy nationwide discrimination. :
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narrowly tailored to achieve ‘a-significant: government inter-
est—- providing subcontracting opportunities to disadvantaged
businesses.5!8 The United States Supreme Court has granted
appellant s petmon for a writ of certloran 319 ;

2C. The SBA Must Conszder All Relevant Facrors
Adversely Impacting Small Businesses.—In McNeil Technolo-
gies, Inc.,520 the Department of Health and Human Services
(HHS) offered the SBA ‘a management support:services con-
tract under the 8(a) program.52! The SBA accepted the con-
tract after concluding that there would be no adverse impact
on McNeil, the incumbent contractor,522 because McNeil had
not been performing the contract for at-least twenty-four
months when the SBA accepted the requirement.23 Sustain-
ing McNeil’s protest, the GAO found that the SBA improper-
ly limited the scope of its adverse impact inquiry. The GAO
held that the SBA must consider all relevant factors when
determmmg whether adverse impact exists, rather than just
those factors which would create a presumptlon of adverse
impact,524 "

J. Domestic Preference
1. Congress, Agencies Implement North American Free
Trade Agreement (NAFTA).—Late last.year, Congress ‘passed

the NAFTA Implementation-Act.5 The DOD, GSA, and

NASA subsequently:amended the FAR to implement the
changes.required:by the NAFTA Implementation Act.526
Generally, the new rules eliminate “buy national” restrictions
on nondefénse related procurements from Canadian and Mexi-
can firms. - Under the new rules, designated agencies must
evaluate offers .of Canadian end products under supply con-
tracts with an estimated value above $25,000, offers of Mexi-
can end products under supply contracts valued at $50,000 or
more, and-offers of Canadian or Mexican construction materi-
als under construction contracts valued at $6.5 million or
inore, without: fegard to the restrictions of the BAAS?? or the
Balance of Payments Program.528 ‘The new rules do not apply
to DOD procurementsqunless the product is listed in the
DFARS 529 S ~

‘2 General Agreement on Tartffs and Trade (GATI')
Approved.—After quick appraval by Congress, President
Clinton signed a new GATT agreement on December 8,
1994.530 Generally, the GATT will reduce or eliminate tariff
and other barriers to world trade, and establish a new World
Trade Organization. The GATT includes a new Agreement
on Government Procurement (AGP) which requires signato-
ries to provide nondiscriminatory, timely, and effective bid
protest procedures, but excludes preference programs for
small and mmorlty busmesses 331 The AGP w1ll take effect
on Januaryl 1996 : : y o

"'r; i [
518The court noted that Congress gave agencies broad discretion to implement the remedial goals of the Small Business Act and provide “the maximum practicable
opportunity” for SDB participation in federal procurement. See 15 U.S.C. § 644(g).

5'9Adarand Constructors Inc. v. Pena. 6F3d 1537 (IOth Cir. 1994) cert. gramed llSS Ct, 41 (1994).
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5203-254909 Jan. 25, 1994 94. 1ch140 c L 2

32t 8ee 15 U.S.C. § 637(a) (authorizing the SBA to enter contracts wnth other agencres and nn'ange for performance by lemng subcontraets to soc:ally and economi-
cally disadvantaged small business concems). - v i Setil L R

522The requirement had been performed for aver two years by Skyline Government Services Corporation. - McNeil purchased Skyhne about nine months prior to
HHS'’s offering the requirement to the SBA, thereby becoming the incumbent contractor. :

523See 13 C.F.R. § 124.309(c) (1994) (prohibiting the SBA from accepting a proposed procurement into the 8(a) program if the SBA has made a written determina
tion, after considering “all relevant factors,” that an 8(a) award would have an adverse impact on an “individual small business.”” - The SBA presumes adverse
impact when a small business concern has, inter alia, performed a specific requirement for at least 24 months).

524 See also American Mutua) Protective Bureau, B-243329.2, June 16, 1994, 94-1 CPD q 371 (holding that the SBA has lhe responsnblhty for deﬁmng what consti-
tutes a “relevant factor”). i

$25Pub. L. No. 103-182, 107 Stat. 2057(1993) : I I S N AR 2

Lo

526 59 Fed. Reg. 544 (1994) (effective Jan 1, l994 amendmg FAR parts §, 14, 15 17, 25, and 52)

V-

52741 U.S.C. §§ 10a-10d. The BAA generally requires that contractors supplying manufactured end ltems to the govemment provrde only amcles that have been
manufacrured in the United States substantmlly from matenals produced in the Umted States

i 3 L B ot RN

328FAR 25.402(a)(3). Higher thresholds apply to procurements by the Department of Energy s Power Marketing Administration.

529 See DFARS 225.403-70, Products Subject to Trade Agreement Acts.

530 See President Signs World Trade Pact, DAILY PROGRESS, Dec. 9, 1994, at A3. See also Over 100 Nations Sign GATT Accord, 61 Fed: Cont. Rep. (BNA) 536
(Apr. 25, 1994).

)

531 See Congress Delays Action on GATT, 36 Gov't Contractor (Fed. Pub: Inc.) 1 503 (Oct. 5, 1994).
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¢ '3:Court Applies Christian. Doctrine; Replace$ BAA
Clause.-~In S.J. Amoroso-Construction Co.:v.2Unitéd
States,532 the Corps of Engineers'included the wrohg BAA
clause in a' construction .contract.533.:The Corps subsequently
advised the contractor that it would consider’ edch steel: piece
used to construct the building *singularly and:separately’ in
determining compliance with BAA requirements.534 The con-
tractor:filed a claim for its additional .costs in furnishing
domestic steel, asserting that the:contract clause permitted it
to consider the entire group of steel pieces for determining
compliance with the BAA.535. The Federal -Circuit sustained
the Corps’s denial.of the claim; holding ‘that:the: Christian
ddctrine336 mandated the inclusiohiof:the proper BAA clause
in the contract by operation of law. Applying the proper
clause,537 the court agreed with the Corps that each item of
¢onstruction material brought to .the 'site must meet the
reqmrements of the BAA dt the time of dehvery
ane O gty Y SRR LR

K’. Protests SEPREI L I 2 N B2 IO [
Cibddn ey b ot oy b s
1 GeneralAccountmg Office.— 7 i Do i

£ Lo

N K IRR T R
;u'r:i -a: Jurisdictional Issues.~=: . ity 0 g v
iy Cagentun ) eosatarn ey
« (1) The GAO Lacks Jurisdiction: Over Randolph- Shep-
pard Act Disputes.—In Mississippi State Department .of Reha-
bilitation Services,538 the Air Force issued an RFP for

cafeteria support operations. Pursuant to guidance contained

gl [V R0 FERP RV A I IUERIE 1 4 LA

i

T s A HAGIAT! T

53212 F.3d 1072 (Fed. Cir. 1993).

in the Randolph-Sheppard 1Act,539. thé. RFP included a clause
rdvising offerors that.the-Air:Force would give priority;to
blind vendors in making award.. The jAir Force subsequently
determined that the protester’s offer fell outside of the
agency’s competitive range. Protester, a qualified vendor cov-
ered by the Act, challenged the agency’s decision 4§ improper
under:the terms of the Randolph-Sheppard ‘Act. : Noting that
the Randalph-Sheppard ‘Act.provides agencies exclusive
authority to resolve disputes.arising under the:Act,340 the
GAO dismissed the protest for lack of Junsdlctlon 541,
B i ‘ |

(2) Dtsputes Involvmg Cable . Televmon F ranchtse
Prowstons Not Reviewable by the GAO.—In Americable,
International, Vandenberg, Inc.,’*2 the protester, an incum-
bent franchisee, alleged that an agency’s solicitation to pro-
vide cable television services constituted an. improper cable
franchise renewal process. The GAO declined.to consider the
protest, finding the protest involved the cable franchise provi-
sions of the Cable Communications, Pohcy Act of 1984,54
which expressly provndes for _]udlCIal resolution of ;such dis-
putes.

(3) Protest Alleging Mzsclasszf catton of Sole Source
Synopsis.Untimely.—In Allerion Inc.,5%4.the protester sent a
letter stating its interest in submitting a proposal on a potential
sole-source acquisition advertised in the CBD,: but well after
the time period allowed for such responses.$45 In its letter, the
protester also informed the agency that it had misclassified its

Yo lbalant e

: [ooc 0 ey IO VAR T e T S YL :
533 Federal Acquisition Regulation 25.205(a) requires the contracting officer to use the clause at FAR 52. 225 5, Buy American Act—Constructlon Matenals, in nll
construction contracts. The contracting officer mistakenly used a clause pertaining to NAF contracts. ‘ o , ;

3345.J. Amoroso, 12 E.3d at 1074. The Corps’s position was consistent with the requirements of FAR 52.225-5, which requires the contractor to use only domestic
construction material. Construction material is defined as material “brought to the construction site for incorporation into the building or work.” ; - Pl

535The contract clause generally required the contractor to supply “domestic source end products,” and defined end products to include matena.ls “required under
lhlscomractforpubhcuse" 1d. at 1076, R I I LT RN I BTV STe RAY R S RO !

336See G.L. Christian & Assoc./v. United States, 312 F.2d 418 (Ct. C1. 1963), reh. denied, 320 F.2d 345 (Ct. C1. 1963), cert. denied, 375 U.S. 954 (1964) (holdmg
that 2 mandatory contract clause expressing a significant or dceply mgrmned pub]xc policy will.be rcad into the contract by operation of law). i
At on SR e TS L SO R I S e i
537FAR 52 225-5.
ey sl e et it AN T PO B A T E TS IS PR S S T B AR E R ST

538B- 250783 8, Sept. 7, 1994, 94-2 CPD‘I 99

33920 U.S.C. §§ 107-107f, as implemented by 34 C.F.R. pt. 395 (1993). The Randolph-Sheppard Act provides that, in authorizing the operation of vending facili-
ties on federal property, “priority shall be given to blind persons licensed by a state agency.” *“Vending facilities” include cafeterias and snack bars.
34020 U S.C. § 107d-2; 34 C.F.R. § 395.37(b) (1993). o

ORI [ PRI e [P A A v SN TR WESS (I ! oLy Abl o ISt
541 Addmonally. the GAO noted that it had taken a stmxlar posmon with respect to disputes founded on other socno-economlc statutes (e.g., detenmnauons by the
Committee for Purchase from People Who Are Blind or Severely Disabled, pursuant to the Javits-Wagner-O’Day Act, 4l UsS. C §§ 46—48c respomlblllty detcnm-
nations made by the SBA pursuant to 15 U.S.C.'§ 637(b)(7)). - Slrnli Yo e PR ORI T TR R S PSRN, ‘ CE et
542B-257953, Aug. 23, 1994, 94-2 CPD { 161. TR S R I O LY

344B-256986, Apr. 28, 1994, 94-1 CPD q 281.
EE N Y I R P R STT ! O Y AT Ct L I

345 5ee FAR 5.203.
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procurement in the: CBD.546. When:the agency:opted :to sole-
source the contract, the contractor protested.: The GAQ found
that, at most, the contractor’s protest window extended to the

-ten-working-day time frame. following its letter of interest.

Because the protest was filed thirteen working days after the

date of the letter, the GAO dnsmlssed the protest as untimely..

e

(4) Chaltenge to: Tenns of chensmg Agreement Gov-

‘emed by Ten-Day Rule.—In Total Procurement Services,347

an agency issued draft licensing agreements for the fielding of

‘the DOD electronic.commerce program.’8 After a'presolici-

tation conference, the agency published a final versionof the
licensing agreement; however, this versien contained neither a
requirement for acknowledgement by the offerors nor a clos-
ing date for receipt of executed agreements. Six weeks after
the agency-issued the final agreement, d contractor protested

‘the agreement as ‘incomplete. 'Dismissing the protést as

untimely,’the GAO held that, absefit any speciﬁc cloSmg or
response dead]me the ten- -day ru]e apphed 54935 : 5

i

( 5) Ttmelmess of Agency-Level Protest Determmed by

j.“GAO Regulations.—In National Environmental Services

Co.—Recon. 550 the protester mailed its agencyi protest on the
tenth working day after learning the basis for its protest.. The
agency did not receive the protest until the following day.
The protester contended that, absent a contrary agency defini-
tion, the date of mailing rather than date of receipt by the

‘agency constitutes “filing.”55} The GAO dismissed the protest

as untimely, finding that, absent more stringent time require-
ments set by the agency,. the GAO Bid Protest ‘Regulations
control.352 Hence, the agency’s receipt of the protest consti-
tuted the filing date.553

N ot

‘ o

.{(6) Protest Based on Information Discdvered as Inter-
ested Party in Separate Dispute Not Timely.<~To avoid the
unnecessary disruption of the procurement process, the GAO
requires protesters to.“diligently pursue” information that may
teveal the grounds of :iprotest.334 . In Technology Management
- & Analysis Corp.,55 the protester, “after a lengthy period of
-inaction,”556 intervened as an :intérested party in a compelti-
“tor’s protest. ‘The protester did not challenge the evaluation of
-its proposal until receipt of the agency administrative report—
‘nine weeks- after the date of ‘contract award. Dismissing the
‘protest as untimely, the GAO held that the'mere act of inter-
‘vening -in the protest of another party dld not constltute the
-diligent pursun ‘of mformatmn S ; -

[ . . : : | B b

b. Protecu've Orders— .

(1) The GAQ Denies Admission to Protester's Consul-
“tants Under Protective Order.—In EER Systems Corp.,557 the
GAO issued a protective order for a protest involving a pro-
-curement of engineering serwces 558 Thé protester sought the
:admission of three engineering consultants who were practic-
ing professors at a local university. The prospective awardee
objected fo their admission, stating that the engineering solu-
tions used in its proposal were unique and would be invalu-
-able 'to any practicing engineer. - In reviewing the protective
order applications of the professors, the GAO considered: the
need for expert assistance in rendering a decision; the protest-
er's need for experts to pursue its case; the nature and sensi-
tivity of the protected material; and, the risk of inadvertent
disclosure should admission be granted. Convinced that the
proprietary data at issue ‘was very valuable, and concluding
that it could decide the protest without input from the protest-

5“‘SThe protester alleged that the agency had classnﬁed computer maintenance services as “General Purposc ADP Equnpment ”

4
[

5“7B-255934 3 Aug l6 l994 94 2 CPD‘I 74

3]

Ty

Lo - .‘ TR R Lo Y

s‘iThc‘ FASA réquii'cs gmiemment agencies to implemei‘it the 'Fedeliai‘}\cciﬂisiﬁon Compﬁtef Network (knowhb as F;\CNET) for silﬁpliﬁéd aéquisitic;ﬁs (i:e. pro-
curements costing less than $100,000). See supra note 107 and accompanying text. By 1995, the DOD plans to conduct 75% of its business transactions electroni-
cally. ST e T

549See 4 C.F.R. § 21.2(2)(2) (1994) (réquiring protests to be filed o later than ten working days after the basis of protest is known of should be known, whichever
is earlier).

AL ST O A

$50B-254377.2, May 20, 1994, 94-1 CPD{ 317. e pan o

551Cf. DFARS, app. A, Rules of Armed Servs. Board of Cont. Appeals 1(a) (requiring notice of appeal to be “mailed or otherwise fumished to the board wnhm 90
days™); Micrographic Technology, Inc., ASBCA No. 25577, 81-2 BCA { 15,357.

BN R [ A I I P N at.ael .

3528ee 4 C.F.R. § 21.2(a)(3) (1994).

TE G0l gt Fa gty

35314, § 21.0(g). C T
554 See Adrian Supply Co.—Recon., B-242819.4, Oct. 9, 1991, 91-2 CPD{ 321.

$35B-256313.3, May9 1994, 941CPD‘]299 ot R et S o -

¥ i ,,./ R Tl st

556The pmtester did not mtervene for more than a month aﬁer the ﬁlmg of the protcst by the compentor ld at4nl.

557B-256383 2, June7 1994, 94-1 CPD‘[ 354.

558See 4 C.F.R. § 21.3(d) (1994). The protective order process used by the GAQ is an attempt to ensure that proprietary and source selecnon sensmve mfommuon
is not released in a manner that would cause future competitive harm.
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-er's experts; the eGAO denied:the consultants access” under the
cprotéctive arder:! o 1 T et e v “
OAD w1 groon 0T oy st‘ EESERNEEI Y '
viri ter.(2) Fhe-GAO- Rewses Bid Protest Protecttve Order
wPackage:~In Octaber 1994, the:GAQ issued a revised protec-
1tive order:package for use:by parties to’a protest.3’” Among
-the revisions arernew application formats for inhouse and out-
side:counsel. | Additionally,: the protective order requires a
-two-day “cooling-off” period.: During this time, parties admit-
-ted under the;order must refrain from releasing any material
-not, marked- as protected to anyone not admitted under the
-order, ;;This .will allowparties additjonal time o ensure that
protected material is properly marked as.such.  The GAO is
also revising the application format for use by consultants
B O S I URTAEY
¢. Protest Costs and Fees.—
S S ALY M SR P UTR RACE T EITA T SRR R IR YN SUTTIN Y
; ‘:. ( 1) Ttme Is,Money , Protester Fails.to Ttmely Request
.Cpsts Incurred in Successful Protest.—A. successful . protester
Lseekiné compensation of costs associated with prosecuting jts
_protest must file a.cost.claim within sixty days of receipt' of
the GAO’s decision, unless good cause is shown.560 .In. Conti-
nental Maritime of San Diego, - Inc.—Claim for Cost,%6! the
protester filed its cost:claim more than 100 days after the
GAO:issued the underlying decision, arguing that “it:never
imagined”;it would be required to tabulate and certify the time
and expense associated with pursuing its:case. - Presented: with
an “unparalleled and complex task,” the protester contended
that its.delay fell within the gaod cause exception.562 The
GAQ disagreed, holding that the protester should have known
that it might be required to account for its costs. Additionally,
the GAO:noted that jit, generally applies.the good cause excep-
tion only to delays attributable to circumstances beyond the
control of the protester.

f
i

(2) Agency's Corrective Actron Taken Two Months

After Protest Deemed Timely.—Since 1991, the GAO has had
the authority to dec]are a successful protester entitled to the

ST R LTI R AN TV TR VAL S ~Ux vt

-réasanable costs of pursuing'its case, even if the:agency takes
 correétive -action 'prior to the issuance of a decision.563 . The
-key is: whether thé ‘government acts expeditiously, given-the

complexity: and underlying facts of the protest. : The GAO

-usually. will find the protester entitled to such costs when an

agency{‘unduly delays" taking corrective action.564. However,
no bright line rule governs when an agency’s corrective action
will be deemed untimely. - In Atlas Powder Internagtional—

Entitlement to Costs, 55 the agency-did not:take corrective

;action 'for almost two months after the filing of thé protest. In
-light of the “‘sheer number of allegations” andthe: fechnical
-.complexity of the case, the GAO.concluded that the agency’s
;response,; was: timely, and denied the protester ) request for
€OSES,366, sl e e
L EREERE VY B th

st ,A(3) An Expenswe Samty Check ‘Attorneys’, Teammg
Arrangemem Results .in Disallowed Protest Costs.—An
agency ought not to relax simply because the GAO finds.a
protester entitled to costs and fees associated with prosecuting
its protest. Agencies should ensure that the costs requested by
protester are reasonable and adequately documented. ' In Fritz
'Cos.—Claim for Costs,56":the'GAO 'took exception to 'the
‘costs underlying a rather“‘top -heavy” -attorney ‘teaming
arrangement used by the protester’s law firm. ‘The GAO
noted that ‘protests filed by law firms ‘usually aré' staffed by
one or ‘more associates who are then supervised by ‘a ‘partner
'within the firm. In this case; however, the law firm used rwo
partiiers to pursue the ‘protest. The GAO found that much of
the work performed by the second partner unnecessarily dupli-
cated that ©of his colleague dnd reduced those costs accordmg-
ly o8 , Lot EIF TS SRV 2 L U R L

[ )‘.! A3

2. General Services Administration Board of Contract
Appeals —

’ s R e I . Lo af

a. The ngatron Waltz: Ttmmg ’s Everythmg —To be
timely, a contractor must file its GSBCA" protest within ten
working days of when it knew or should have known of the

i ' Lol . i - AR B () S

g
539 See Bid Protests: GAO Revises Standard Protective Order, Application Format and Process, 62 Fed. Cont. Rep. (BNA) 523 (Nov.21;:4994). . 5 5iyp o
5604 C.F.R. § 21.6(H(1) (1994). G

i O f N COVERT L

361 B-249858.S, Dec. 17, 1993, 93-2 CPD § 323.
5634 C.F.R. § 21.6(e) (1994); Metters Indus.—Entitlement to Costs, B-240391.5, Dec. 12, 1991, 91-2 CPD { 535. 0oy B R L
364 Oklahoma Indian Corp.—Claim for Costs, B-243785.2, 70 Comp. Gen. 558, §1-1 CPD § 558 (1991), PR
565B-254408.5, Apr. 26, 1994, 94-1 CPD { 278. L bl 60 fojen e Y et

5661d. at 2. Compare {d. with Grines’s-A-One Pipeline Servs., Inc., B-255078.3, July 22, 1994, 94-2 CPD { 41 (finding that agency *impeded the economic and
expeditious resolution of the protest” by failing to take corrective action for one month after receiving consultant’s report confirming validity of protest). Interest-
ingly, the GSBCA generally will not afford the govemment such relief as the GAQ provtded in Atlas Powder.,. See Integrated Sys. Group, Inc. v, Department of
Commerce, GSBCA No. 11974-C(11921-P), 94-1 BCA { 26,399 (board expressly declined to adopt GAO practice even though protester acted with "commendable
celerity”). g R A RS t

$7B-246736.7, Aug, 4, 1994, 942 CPDY S8. ..
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grounds.for protest.568 :One of the first things an-agency must
do when résponding to a new iprotest is to determine exactly
when the:*protest clock™: started ticking.!:This may be an
agency preaward action, contract award, or debriefing.-. In
Columbia Services Group, Inc. v.: Department of Energy,569
the government notified the protester of its'removal from the
competitive range dn-a génerally worded letter.- :During the
debriefing, conducted more than three weeks after:the date of
the letter, the protester learned-of the specific reasons for its
elimination. Within'ten working days, it filed a protest, citing
the information it' gleaned from the debriefing. “Because ‘the
protestérdid not learn of the grounds for protest until the
debriefing, thé bodrd found the protest to be timely:370

“b. ‘The ngauon Dance Card: lnterested Pames and
Inten‘enors— = S

I R

Sed

'(l ) Protester’s thhdrawal 1Dtsqudltf' jes It from Later
Seeking Protest Costs. —The' GSBCA will COhSldel' protests
ﬁled by : an mterested party, . e. “an actual or prospecuve
the-award of the contract . - .. 57U In Booz-Allen & Hamzlton,
Inc w. Departmem of Health & Human Services,5™ the pro-
tester “alleged that the agency |mproperly performed the
coslf/techmcal trade-off (CTTO) under]ymg the contract award
decision. Following receipt of the protest ﬁle the’ protester
apparently concluded that the agency properly performed ‘the
CTTO and withdrew its protest. The protester then filed a
second protest seeking costs it attributed to pursuing the initial
protest. The protester contended that, but for alleged misstate-
ments made by the agency durmg the debnefing, it would not
have' protested Interestlngly. the protester no longer drsputed
the agency’s award decrsron By droppmg all allegatlons that
could haye overturned the agency s award determmatlon the
board concluded that' the protester no longer quallfied as an
interested party and dismissed the protest.

(2) Intervenor Allowed to Pursue Protest Despite Pro-

tester’s Withdrawel.fgn_le 5(b)(4) of the GSBCA Rules of ..

36848 C.F.R. § 6101.5(b)(3) (1993).

5""’GSBCA No. 12999-P, 94-3 BCA ‘l 27,251,

,¢yn~=‘.1_;l P T T e, -

i

Procedures’?3.allows ia/party four working days. from:the date
of: notification’ to intervene :in a previously filed protest..-In
Atlis Federal Services v. Department of Health & Human Ser-
vices,5’* an intervenor timely filed its notice ‘of appearance,
which also:happened to be within ten working idays of the date
of award. - In this notice, the intervenor indicated its support of
the protest: counts .as alleged,.but did not raise any new
grounds of protest. - The protester subsequently: withdrew its
protest with prejudice, having reached a settlement with the
agency. The intervenor objected to the terms of the settlement
and requested that the board allow it to continue with the
protest. . The ‘board granted the intervenor’s request, holding
that the intervention otherwme met the tlmelmess requlrement
for a protest A o

ot

(3) Intervenor Allawed in! Board Protést Despn‘e
Protestmg ‘Same ‘Procurement Before GAD.—The Brooks Act
expressly prohibits pames from filing protests at both the
GSBCA and'the GAO regardmg the same procurement.575 In
Pindar Donnelley Pan‘nershtp v. Department of Commerce,576
&'vendor (GDI) filed two protests of an agency procurement
Wwith the GAO, contendmg that it had been improperly elimi-
nated from' the competitive range. 'Another competitor (Pin-
dér) subsequently protested 'the proposed award of the same
acqursmon ‘with the GSBCA, attacking the overall evaluation
process Leammg of thrs new protest, GDI ‘then requested
permission o mtervene as an interested party. The board held
that 'When' thé' entire evaluation process is challenged, a party
that the agency has previously eliminated from the competi-
tive Tange may be allowed to mtervene, even though the time
for protestmg the exclusion has otherwise explred Therefore,
the GSBCA held that, although 'GDI could not participate as
an mtervenor of right, it could partrcrpate in the protest as a
permrssrve 1ntervenor 5711

¢. Protective Orders.—Like the GAO, the GSBCA
attempts to safeguard the release of proprietary and source
“"selection $eifsitive information through the use of protective

. -orders., Of particular concern to parties in.a protest is the risk

P

. \ TR “r s . faet v Tyt Lo
A e B T ! L ¥

570 In light of the nexus between debneﬁngs and the new protest window mzmdated by FASA § 1433, the timing of agency debneﬁngs wrll ‘assume greater impor-’

tance. See supra note |2 and accompanying text.

57140 U.S.C. § 759(f)(9).

S2GSBCA No. 12870-P,94-3BCAT27,150. , .

57348 C.F.R. § 6101.5(b)(4) (1993).

574 GSBCA No. 12959-P, BCAq ___, 1994 WL 589498 (Oct. 13, 1994).
57540 U.S.C. § 759(£)(1).

TEGSBCA No: 12667-P. 94-2 BCA § 26,6721 7 oy ol 2] b

. Tk
Y
,,. oy .\\ _‘\- . . t;
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s"7The board specrt' cally mterpreted “perrmssrve mtervenor" to include “any entity that is an interested party and has proceeded with a protest of the same procure-

ment at the GAO.” Id. at 132,675.
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of 'inadvertent disclosure -of such sensitive information...In
Federal Compliter, Corp. v.: Department of the Treasury578 the
protester’s:inhouse counsel: was denied access to-protected
information because he was married to the corporate ¢ontracts
manager. The board concluded that d close familial relation-
ship”™ between.corporate: management. and ‘persons.seeking
admission under the: protectiveorder presented an unaccept-
able risk of inadvertent drsclosure of protected material.579,

i Bevep s ey an b et o Sl
;d'lProtest Costs-and Fees-—:' RUR BTN
4 [T LR et
sl ) Travel and Attendant:e Costs of Agency Debrtef ing
Allawed —The board may award protest costs, including rea-
sonable attorney fees, to a protester who demonstrates that .an
agency has violated applicable procurement statutes, regula-
tions, or the conditions:ofia delegation of procurement author-
ity.580. In'HSQ Technology, Inc.v. NASA,58.the government
challenged a successful protester’s request for.reimbursement
of costs associated with its attorney’s travelling to,and attend-
ing the postaward, debrtef ing. Noting that such costs ordinari-
ly are not, aI]owable, lhe board found the protester entitled to
compensatton because the counsel’s activities were taken in
preparation for ﬁlmg the protest. Specrﬁcally, the board noted
that the protester had retained outside pounsel thrrteen days
before the debneﬁng and had demonstrated the mtent to file
its protest eleven days before the debneﬁng The board con-
cluded that the attorney’s presence at the debrteﬁng srmply
was part of the mvestlgauve process necessary in preparing .a
protest 82 t
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(2) Federal Ctrcutts Order Vacatmg Boarqi Deczszon
Prevents Board from Awardmg Costs,—In an unusual tum of
events, the. board found 11tself in the posmon of lacktng a nec-
essary statutory basis t6 award costs to a protester that other-
wise prevailed in its protest. In PRC, Inc. V. Department of

[ L2 |- ‘r'\'.l“) R TR

1

TS SRR Lo Gl o geing ob aenain

57aGSBCA No. 12754-P, 94- 2 BCA‘I 26 875 recon, demed -94-2 BCA ‘l 26 876.

the Air Force,58 the protestet: successfully challenged the
government’s award of a contract for the-installation:of local
area networks' (LANs). The.awardee then appealed the
board’s decision. to the Federal Circuit. . While the appeal was
pending, the government cancelled the procurement and incor-
porated. “redefined” ‘project requirements .into an.unrelated
L:AN acquisition.; The protester. then:moved to dismiss the
appeal as:moot, and the Federal Circuit agreed, issuing an
order; vacating the board’s*decision.’ ‘In light of:the.court’s
order, the board found its underlying decision in favor of the
protester a nullity.. Hence, the board ruled that jt lacked the

“necessary predicate for awarding costs”~—a iprecedential
decision upon which the board may make such an award.38, .,

‘ “{3). Federal Circuit Finds That Board Interpreted
Authority to Award Protest Costs Too Restrictively.—In Ster-
ling Federal Systems, Inc. v. NASA,585 the GSBCA limited the
reimbursement of expert,consultant fees and employee
salanes to costs associated with those. mdrvtduals appearing as
witnesses before the board The board held that, under. the
CICA, it could award only those costs that a federal .court
could. statutortly allow.586 ,-On appeal, the Federal Clrcutt
vacated the board’s decrsron ﬁndmg that the CICA provrded
the GSBCA wrth the necessary ¢ dlSCl‘Cthl’l to define allowable
lltlgatlon and bld preparation costs. 587 Although offermg
greater lautude to the board, the Federal Circuit also noted
that “not every htlgatlon expense even 1f reasonable and nec-
essanly mcurred in lrttgahon should be borne by one' s adver-
sary, 5%,

s e;‘ij The Braoks Act and the Scope of Reltef —Perhaps one
of the most srgmﬁcant dlfferences between GSBCA and GAO
proteSts 15 the extent to, Wthh the board will dlrect the agency
to take correctlve actlon when approprlate 589 In Computer
Data Systems Inc v‘ Department of Energy.59° the board

Vol Pl [R? ",‘.,’Ql;? EER I
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579 1d.'at 133,762." See ‘alSo International Data Prods. Corp. v."bepartment of Health & Humén Servs., GSBCA 'No. l2£69-l>. 93-2 BCA 125,806 (consultant who

was the sister of the firm’s president denied access to protective order).
S&040 U.S.C. § 759(N(5XC).

381GSBCA No. 12681-C, 94-2 BCA 1 26,944,

RIS R R I PE RS R R
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382See also Science Applications Int’l Corp v. NASA, GSBCA No. 12696- C(12600 P), 94-2 BCA 26 943 (allowmg preparatory costs, due in part to ltmlted

time, allowed vendors to file aprotesty. « .+ ool Sf0f g
583GSBCA No. 11864-C(11532-P), 94-3 BCA 4 27,159.

58414, at 135,339.
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585GSBCA No. 10000- C(9835 P), 92-3 BCA‘] 25,118, vacated sub nom. Sterling Fed. Sys., Inc. v. Goldin, 16 F.3d ll77 (Fed Cll’ I994)

58628 U.S.C. §§ 1821, 1920.
587 Sterling Fed. Sys., 16 F.3d at 1177.

5E81d. at 1187.
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589 See Isyx, GSBCA No. 9407-P, 88-2 BCA § 20,781, recon. denied, 88-2 BCA 20,815 (withdrawing agency’s DPA until agency mstrtutes safeguards in‘its pro--

curement procedures); Stanley Computers Sys., Inc. v. Department of Treasury,
it to GSA) )

r"ull LR SIS

SMGSBCA No. 12824-P-R, Aug. 4, 1994, 94-3 BCA § 27,153.

GSBCA No. 12700-P, 94-2 BCA 1 26,715 (revokmg agency DPA and transfernng
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again flexed its muscle in crafting ‘a remedial order for the
government. ‘Describing the steps in its order as'the minimum
relief necessary to ensure a “level playing:field” for all com-
petitors, the board instructed the .government to replace all
voting. members of the source evaluation board (SEB). The
GSBCA also directed that the contracting officer “shall not
participate in any manner in the procurement.”>9! Finally, the
board directed that agency counsel, who had defended against
the protest, could have “no role whatsoever in.commenting on
the proposals or otherwise influencing . lhe assessments made
by the SEB."592 . N - ;

f Settlement Agreements and Fedmaxl —One concem of
those mdnvnduals interested in the conduct of ‘GSBCA protest
activity is the occurrence of what is ‘known as “Fedmail”—
that is, an agreement whereby the government pays off a pro-
tester to abandon its cause of action without having secured
any relief.5% In ICF Severn, Inc. v. NASA,5% the board cri-
tiqued a settlement agreement in which the protester agrecd to
drop its protest in return for the agency agreeing to pay the
vendor’s protest costs.533 Describing this arrangement as
“Fedmail,” the board refused to direct that payment be made
from the Permanent Indefinite Judgment Fund.: In reviewing
the protester’s subsequent motion for reconsideration, the
board, in even: stronger language, described the agreement *‘as
an intolerable situation” and denied the motion.396

8 Board Protest Activity Falls S:gngf cantly —In lts
annual report_ of procecdmgs of the GSBCA, the board report-
ed a thirty-eight percent drop in protest activity, from 287 to
179 protests.5%7 During FY -1994, the board disposed of 149
protests.. Of these 149 protests, excluding protests voluntarily
dismissed at the request of the parties, the board took the fol-

®pgae135323 Y vt i e

L

593S‘ee supra nole 50 nnd accompa.nymg lext

lowing actions:: granted, in whole or in part, eighteen percent;
‘denied: forty—snx percent; and dismissed by dec:slon lhmy-s:x

percent593 R
i } . : HEN

T Lo Lt R . ¢
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A

V. Contract Performance * i : e,

A. Contract Interpretation

[

l Patent Ambtgmry Cases.—
S What Isa "Patent” Amb:guu‘y 7——In Reltable Buzldmg
Maintenance Co. v. United States,3® the Court of Federal
Claims denied a custodial ‘services contractor's claim for costs
incurred in dusting areas above seven feet high. Although the
specification literally said that high dusting required removing
dust from “all surfaces 7° 0” above the top of the: floor 'sur-
face,” .the court said a reasonable contractor reading the entire
contract should have interpreted the requirement to involve
cleaning above the seven-foot line, and that if there were an
ambiguity, the ambiguity was patent. It defined a “patent”
ambiguity as “an obvious omission, inconsistency, or discrep-
ancy of significance,”600 that exists “when a contractor’s inter-
pretation produces a conflict that cannot be reconciled with
the plam meamng of another clause in the contract *601

b Ol M:lu‘ary Spec:f cation Still Good.—In Rex Sys-
tems, Inc.,502 a contractor making printed circuit boards
claimed delay costs for the government’s failure to timely
approve first article test results. The contractor based its
claim on a military specification (MILSPEC) that superseded
an older MILSPEC referenced in the solicitation and short-
ened the period for first article test result approval. However,

594 GSBCA No. 11552-C(11334-P), 92- 1 BCA| 24,736, recon. denied, 94-3 BCA{ 27,162.

595The protester sought $265,000 in protest costs.

596 ICF Severn, 94-3 BCA § 27,162, at 135,357.

397 GSBCA Reports 38% Drop in Protests, 17% Drop in Contract Appeals ln F Y I 994, 62 Fed Cont Rep. (BNA) 477 (Nov. 7, 1994).

598 Interestingly, the composition of the board changed significantly in 1994. Two judges either resigned or retired, and one judge passed away. Through the com-
bined efforts of the board, the impact on parties in protest litigation has been minimal. One case, however, reflected the effect the loss of board members can have.
In Integrated Sys. Group, Inc. Dep’t of Treasury, GSBCA No. 11214-P-R __ BCAq __, 1994 WL 56057 (Oct. 6, 1994), the protester sought reconsideration
of the board’s earlier decision in which the above three judges served as the panel. Observing that the Federal Circuit previously had instructed the board that it
could not change the panel composition between the underlying case and a hearing on reconsideration, see Universal Restoration, Inc. v. United States, 798 F.2d
1400, 1406 n.9 (Fed Cir. 1986) the Board Chmrman ruled that mcons1dcmuon was |mpossible and dismissed the case

I ’
931 Fed. Cl. 641 (1994) ' ' ‘ o o
60014, at 644 (quoting Beacon Constr. Co. v. United States, 314 F.2d 501, 504 (Ct. Cl. 1963)).
601 /4. (quoting Solar Turbines Int'l v. United States, 3 CI. Ct. 489, 497 (1983)).

602 ASBCA No. 45874, 94-1 BCA § 26,370.
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the solicitation never, cited the newer' MILSPEC.; ‘In denying
the contractor’s claim, the' ASBCA held that if the contractor
knew of the newer MILSPEC prior to bid opening, 'the con-
tractor’s knowledge created a patent ambiguity that the con-
tractor had to clarify. Additionally, the board held that the
adoption of the newer MILSPEC did notgive the: contractor
the right to interpret the solicitation to render the older MIL-
SPEC reference meaningless. oyt )y

¢. Board Creates the “Busy Bidder”. Rule.+—The govern-
ment awarded a contract to repaint a 100-ton gantry.593 The
gonfract -stated: that the'lead content-of the ‘old paint was
$500,00 mgrkg:”y When preparing-its bid,: the contractor:tobk
the;natation to mean:either 500 mg/kgior:50,000. mg/kg, either
of iwhich ‘would permit: normal disposal..iHowever; the actual
Jead :oantent :was-500,000 mg/kg, which réquired:the. contrac-
tor-to-transport. the .old paint but of state for disposal.:"When
thecontractor. filed :a claim fotthe additional transportation
cost, the .government denied-the claim,: contending thatithe
notation created a.patent ambiguity.- The board created a two-
parttest toi determine whether;an ambiguity is;patent..JAn
ambiguity. js_patent if.it (1):is obvious or serious; and!(2)
should have been.detected by a reasonable, but busy, prospec-
tive bidder attempting:to preparg:a responsive, timely, and
competitive bid.. Using this test; the board found that the mis-
placed comma was not an obvnous defect and held for lhe con-

tractor Aot T ey Sl A
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vrd. 1C0ntracror Not Held 1o Near Mrcroscapzc :Examing-
tion -of Drawings.—In a contract for converting an’electrical
Systemn; the icontract drdwinigs indicated a “transfer switch.”
However, ot d!very detailed examination of the drawings and
the drawing notes,504 :one could discover that the project
required a different type of switch. The government argued
that the conflict between the drawings and the drawing note
was a patent ambiguity that the contractor should have clari-
fied, but the board disagreed. The board indicated that a nor-
mal bidder would not have examined the drawings in the
required degree of detail during bid preparation. Because the
discrepancy was not “obvious,” the conflict was a latent ambi-

guity for which the government was liable.505 e

603 Foothill Eng’g, IBCA No 3119-A, 94-2 BCA 1 26,732.
EERAES R R W

ol

B g

o) € Nonexistence of Required Supply Equals Patent Ambi-
guity~~In.J.K. Rithardson. Co., %06 the dontract requiredthe
constructionicontractorjto-provide a particular. model of
‘divider curtain.” Prior to award, the contractor discovered that
the particular divider curtain listed in‘the specification was
unavailable, and based its bid oni‘an industry 'standard cuftain.
After-award, the government rejected.the contractor’s submit-
tatof the industry standard curtain and requiréd the contractor
to supply a higher-priced curtain:: The ‘contractor claimed the
additional ‘costs to-comply, but the board denied the claim,
stating that when the contractor discovered that the divider
curtain referenced by the government was o longer available,
it should have clanfied this patent amblgurty pefore award 607
The bodrd also’ relterated the goVernment s rlght to rqect non-
comphant goods even 1f the requ1rement lS met by only one
source o L )
S CEE A b i e TS POt
" 2.-'Prior Course’ of Dealmg May Be Relevant.—In Super-
§taff.“Inc.;608 a coutse of dealmg created through prior con-
tracts‘'was the goveriment’s downfall. In Superstaff, a
commissary'contracted for shélf stocking services. The con-
tfact was ‘silent concerning the contractor’s ‘staging area (the
temporary ‘storage area:for 'stock: items), but:prior contracts
allowed the tontractor to use the sales floor.. Additionally, the
contractor conducted a postaward familiarization: visit and saw
the sales floor used:as a staging area. "When 'the comimissary
ordered the contractor to use a different area, the contractor
claimed for ‘its éddihonal cbsts. The board held for the con-
tractor’ because the contract was silent concemmg the stagmg
area, thé contractor was'aware of the pnor contraéts that
éllowed the use of the salés floor, and there was nothing that
the contractor ¢ould: have discovered through fts famlhanza-
tion visit that would"Havé revealed a ¢hange inthat prlor prac-
tice. S
3. Ejusdem Generis: If It Is Not Listed, It Is :Not Includ-
ed.—In Kimmins Contracting Corp.,5% the Air Force awarded
a contract to repair and renovate a plating shop. The contract
required the contractor to “sandblast metal,” and referenced
another contract section that listed “exposed structural steel

~.columns, beams, girts,: girders, and support steel”as items: to

gt s
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604 The problem was hidden in memg Note #8. Thcre were 29 drawmg notes mvolved

caadeed i

S5 Ry Ryan Co ASBCA No. 41235, 94 - BCA i 26.539
&BASBCA {‘10 46309 94} 2 BCA 1 26 900

‘mSee ‘also )amco Constructors Inc VABCA No 327[ 94—l BCA 1

ity erhe ) JRTE I ENEL

e . - '}', P
{ 405 (requmng bndders to clanfy all patent amblgumes) Consultores Professronales De

Ingeneria, S.A., ENG BCA No. PCC-78, 94-2 BCA 126,652 (ho]dmg that contract stating “rock material would not be encountered” but also contmmng boring

reports indicating “weathered rock” contained patent ambiguity).
608 ASBCA No. 46112, 94-1 BCA § 26,574.

609 ASBCA No. 43800, 94-2 BCA { 26,608.
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sandblast:". When the :Air Force required the contractor to
sandblast metal pipes, the contractor.claimed its additional
sandblasting costs. . The board held that under the doctrine of
ejusdem generis,510 the! Air Force’s failure to specifically
include :the piping in the list of items. to sandblast, or to indi-
catethat the list was nonexclusive, created a presumption that
the piping was excluded. :Accordingly, the order:to sandb]ast
the prpmg was acompensab]e changes: i e
s R TR R AN ey s e T
4 ‘Contra Proferemem—-Another*iLatm Phrase Bttem the
Government.—In Fuller-Commercial Asset-Management, Inc.
v. General Services Administration,5!) the GSA leaséd office
space for the Customs Service. Later, the GSA entered into a
supplemental agreement with the lessor to cover ddditional
electrical costs of running new heating,: ventilation, and air
conditioning units. The parties thereafter entered intola sec-
ond supplemental agreement to cover “additional: electricity”
required for cooling certain rooms. on aitwenty-four-hour
basis. ‘Attempting to reduce its rental payments, the GSA then
claimed that the lessor was double-billing it for electrical
costs. The board held that the contractor réasonably interpret-
ed the “additional electricity” provision in the second supple-
menta! agreement as referring only: to-the electrical costs not
covered in the first agreement; therefore, under camra profer-
entem, the contractor could reCOVEr. . ;

» 1 - Pty
RPN ER AR L B

5 But ..No Contra Proferentem If Both Parues Draft
Contract.—The GSA entered a lease for an: office building
which provided that the GSA was liable for increases in “real
estate taxes.”612 Later, the parties. disagreed over whether the
GSA was liable for increases in réal-estate’taxes on a parking
lot used by GSA employees that was across the road from the
leased building.  The lessor argued that'the' GSA' should be
liable based on contra proferentem, but the board disagreed,
holding that the theory could not apply to a negotiated lease
because both parties were involved in the negotiation process,
and there was no “drafter” to hold liable on a contra profer-
entem theory. Because the lease failed 10 make-any reference

R At
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to the parkmg lot all referenccs to “s quarc foot” were to the
butldmg TR o ot ~
IR TR PE [ A 1 T P T T L
6. Contractor Cannot Ignore Trade Usage.—In Northwest
Marine, Inc. 513 the Navy. issued a solicitation for a ship over-
haul contract that included drawings showing locations of ship
lights that were not.to. scale. ‘After.-award, the government
directed the contractor to place the lights in different locations
from those shown on the drawings. Asserting that the specifi-
cations and drawings were defective, the contractor claimed
additional costs.: - The board denied the claim because the evi-
dence showed that it' was'customary in the ship overhaul trade
for drawings to show light locations on a not-to-scale basis,
and; therefore, the contractor should have known that:some
devratlon from lhe drawmg locatlons was likely.614
7 . :‘But Neither Can the Govemment —The govemmem
awarded -a contract. for a new. membrane roof which required
the contractor to provide a warranty that the roof would with-
stand sustained ‘winds of séventy-five miles. per hour.6!5 In
accordance: with trade practice, the contractor based its bid on
a combination fastening system (part'mechanical, part adhe-
sive). Nevertheless, the government required the contractor to
fasten all portions of the room by both mechanical and adhe-
sive means. The board upheld the contractor’s claim for the
additional installation costs, finding that the requirement was
a latent ambiguity,516 thus a]lowmg the contractor to rely on
trade practlce 617. @ o e

8.' Contractor ‘Bound by Prebid Comments.—When an
apparent Jow bidder was asked to ‘verify its bid, it stated that it
understood the minimum manning requirements of the con-
tract. ~ After award, the contracting officer took deductions
from the contract price because the contractor failed to meet
the minimum manning requlrements "The contractor appealed
the deductions,’claiming: that the manning requirements ‘were
merely a means of perforrnance rather than a binding require-
ment. However, in Sterlmg Serv:ces Inc 618 the board dls-

TN sy
Lt Syl ey ‘ T TP
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6'°L.1tcmlly. 'of - lhe same kind, clase or nature!” Under this doctrine, when general words follow an enumeration of specific items, such general words are not to
be construed in their widest extent, but only regarding those items of the same general kind or class as those specifically mentioned. BLACK’S LAw DICTIONARY 517

(6th ed. 1990).

611GSBCA No. 11865, 94-2 BCA { 26,669.

612 Prince George Ctr., Inc. v. General Servs. Admin., GSBCA No. 12289, 94-2 BCA { 26,889.

613ASBCA No. 43502, 94-1 BCA 4 26,521.

614 See glso Allen L. Bender, Inc., ASBCA No. 46293, 94-2 BCA 1 26,916 (finding custom and trade usage required contractor to provrde access pancls to electri-

cal junction boxes)

615 Shirley Constr. Corp., ASBCA No. 46670, 94-2 BCA { 26,868.

!

Yl

616 The government conceded the ambiguity in part when it wrote the contractor that certain parts of the fastening specmcauon were “irrelevant,” and when the con-
tracting ofﬁcer s representative stated that he did not thmk that the contract required the faetemng as ordered: . B R O L B B

617 Byt see International Transducer Corp. v. United States, 30 Fed qa. 522 (1994) (holdmg that contractor may not recover for latem a.mblgurty lf its mterpre(atlon

is unreasonable).

618 ASBCA No. 46824, 94-2 BCA 4 26,912.

v
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agreed, and held that the’ contractor’s prébid communications
during the bid verification process bound the contractor to its
mterpretatlon that the manmng requnrements were mandatory
R 1] R AR S NI SUCTE S G TARS O R
i ,.9.' iy But the Government Is Bound as Well.—In Sharon F.
Graves,519 a bidder on-a letter carrier contract noted an appar-
ent ambiguity in the number.of boxes requiring casing of mail
prior to delivery.: Per the solicitation’s guidance;:the bidder
contacted .the .postmaster involved.; :The postmaster advised
that:only 475 boxes required- ¢asing, although actual per-
formance demonstrated that the route required. casing 641
boxes. 'When the carrier claimed: for:the iadditional casing
expensé; the board held that the carrier properly relied on the
postmaster’s prebld statements, emlt]mg the carrier to recover.
; i : USRS RE R L L O UINOTE PO SR VO A
Similarly, in General Atromcs Corp ,620 the contractor
responded to a government solicitation for data'terminals”by
offering additional software packages.. ‘During negotiations,
the parties referred. to the software packages as “options,” but
the memorandum of agreement:between :the pparties did not
mention the packages. : The government later claimed that the
contract price included the software packages. On appeal, the
board determined that the contractor could recover its addi-
tional software costs because the pames clearly treated the
software packages as opuons Brbes e :
= N Y ey ) cEem ~l oo L K H
10. Islta Des:gn or a Performance Specrf cation ’—Inter-
west Construction v. Brown$2! concerned a supply. contract
for chillers. The contract provided that the units had to gener-
ate 900 tons of cooling ¢capacity, and had'to either be free of
ozone depleting substances (ODS), or have: the capacity to
later convert to non-ODS use. The contractor provided the
machines, but after conversion to.non-ODS use, the chillers
could not produce-the required 900-ton cooling capacity. The
contractor, argued that;the Lspecification was ambiguous, but
the court held that the specification was a performance spccx-
ﬁcatlon that the comractor had to meet. 622 e o
i 1 IR TTE R b RO I
11 Govemment Must Keep up wuh Changmg Ttmes —Not
only must contractors keep up with the latest developments,
but as Kimmins Contracting Corp.623 demonstrates, so must

the govcmmcnt The contract m thls case mcorporated by ref-

ThE oy RTINS B AT

S19PSBCA No. 3399, 94-2 BCA { 26,788.
620 ASBCA No. 46784, 94-3 BCA 1 27,1 12.

62129 F.3d 611 (Fed. Cir. 1994).

erence a 1978 specification requiring the contractor to ‘certify
propertightening ‘of metal .parts: The contracting officer
trequired the icontractor to maintain ‘an on-site inspector to
observe the proper iinstallation -and tightening .of .the parts.
The contractor complied:and then claimed for the Jabor costs
of the inspector, alleging a constructive change. - The board
fourid that an earlier.(1963) version of the incorporated speci:
fication required the contractor:to have an on-site ‘inspecton
However, the newer 1978 version deleted the on-site inspector
requirement. - The board. concluded-that the contracting offi-
cer’s directive was-a constructive change and held the govemn-
mentliable.: . oo et o 2 ey
i AT AN : o ; ol
d2:,1.Order of Precedence Clause Reqmres Clear Con-
ﬂl(.‘t —Under the Specifications and Drawings for Construc-
tion clause,$24 specifications control over conflicting contract
drawings! /In. Reyco Construction Co.,525 a contractor claimed
additional costs when the contracting officer required:it to use
epoxy grout, rather than &4 nonmetallic grout, when renovating
a moving crane rail. The drawings clearly required epoxy
grout; but the specifications only required “nonmetalli¢” grout
that had to pass certain standards. - The contractor .allegedly
based its bid on a cement-type grout rather than:an epoxy
grout. . On appeal, the contractor asserted that the tests.listed
in the specifications were for cement-type grout, nat epoxy
grout, and therefore, the contracting officer’s directive was a
change from the controlling :specification requirement. The
board disagreed; holding that a contractor may:only. use an
order of precedence clause if there is a ¢lear conflict between
a specification and a drawing. Because the:tests listed in the
specification could be used for either cement-type or epoxy
grout, the specifications were so ambiguous that no clear con-
flict existed; thus, the contractor should have clarlfled the
ambngully S B R R 1 C o
ST IR TR SRS IRH R S
B. Canrracr Changes .
ey ooy gl e e T e e [EEREEI

1 ConstructtVe Changes— R TR

a. No Compensable Change for.Volunteer Work.—The.
Postal Service awarded a contract for architect-engineering
scrvlces, which’ requxred the contractor to.review shop draw-

At ‘,“{ ik NP e o
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622 See also R.A: Edwards, Tnc., ENG BCA No>5985, 94-2'BCA {26,733 (¢ontract included a performance specification even though thé govcmmcnt hmned the

contractor to only four methods of performance).

623 ASBCA No. 46340, 94-2 BCA 4 26,915.

H‘

624FAR 52:236-21, - This special construction contract clause differs from the ordmary Order of Precédence clduses used i m ‘other sealed bidding contracts (FAR
52.214-29) and negotiated contracts (FAR 52.215-33), because in construction contracts, specifi cations supcrsedc conﬂlcung provxsnons in contract drawings, while
in other contracts, such as supply contracts drawmgs control over conﬂlctmg provmons m specrﬁcanons
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ﬁzsASBCANo 46245 94-2 BCA126 831 L
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ing submittals of ‘construction contractors.626 The contractor
later complained of expending more hours in review than pre-
viously agreed, largely because the prime contractor did not
adequately review: subcontractor submittals:before submitting
them for final approval:: The board:denied the contractor's
claim for:the extra:hours worked, holding' that no authorized
government person directed the contractor to:begin a more
detailed review of the submittals rather than reject them and
return them to the. prime contractor for correction. . The con-
tractor 'thus performed as a volunteer w1thout a constructwe
change to the contract. - ce : P et

A similar case involved a Navy construction contract.627
The contract required the erection of 161 power poles, and the
contractor requested the survey data to determine the pole
sites.. ‘When the government did not respond by the next day,
the contractor ordered ‘its surveyors to survey the sites and
then claimed over $11,000 in survey costs.: ' The board denied
the claim, holding that the contractor volunteered -its services
because there was no govemment dlrectlon to survey the sites.

PR v e . : oy 7

b. No Campensable Change Wlthout Contractar Petfor-
mance.~It: Advanced -Mechanical Services, iInc.,528 the gov-
ernment:awarded a contract to supply aircraft stanchions.
During performance, the parties -disagreed over whether the
contract required ‘the contractor.to mill one side of the stan-
chions.:' When the contractor .refused’to-mill the stanchions,
the government terminated the contract for default. - The ¢on-
tractor then filed & claim for the additional cost of mjlling the
stanchions. In denying the claim, the board ‘stated that, had
the contractor performed, the order to mill the stanchions
could have resulted in a constructive change.. Because the
contractor never performed the government directive, howev-
er, the contractor never mcurred costs of performmg the direc-
tive, whlch precluded recovery R T x

el Sheer Number of Changes on Same Conrract Does
Not Create a Constructive Change.—Sometimes the govern-
ment makes numerous changes to the same contract. When
that occurs, contractors frequently argue that the volume of
changes is a “cumulative change,” entitling them to compen-
sation. In Southwest Marine, Inc.,52? a contractor making

repairs (0 a.Coast Guard cutter argued that more than 200. -

S }

,‘y‘\'

627 Jowett, Inc., ASBCA No. 47364, 94-3 BCA 1 27,110.

628 ASBCA Mo0.133832,94-3BCA§26,964. - BT
629DOT BCA No. 1663, 94-3 BCA { 27,102. Chae TR
630 ASBCA No. 42022, 94-2 BCA { 26,659. * R

S3IIENG BCA No. PCC-95, 94-1 BCA § 26,474.

626 Knight Architects Eng’rs Planners, Inc., PSBCA No. 3474, 94-3 BCA 4 27,178.

change orders constituted 2 “cumulative: change.” The board
rejected the contractor’s argument, holding that the contractor
failed:to show cumulatlvc'dlsrupnon that was not compensat-
ed through the mdlvrdual changes BLln o

. Y
m ‘ PN DRIERE N S

'«2. KGovemment Interference Cases.+—. .- P
R I R PO [P e E
Tia. ,lllegible Contract Drawings Not a Basis for Excus-
able Délay Claim.—In Anchor Fabricators, Inc.,$3 the con-
tractor bid on a solicitation that contained illegible contract
drawings. After award, the contractor claimed delay costs
caused in part by the illegible drawings.’ In denying the claim,
the’board-held that the contraétor waived its right to é¢laim
additional costs by bidding on the contract without seeking
legible drawings. However, the contractor did recover for
delay caused by the | govemment s fallure to provrde technical
manuals as the contract required. -

b. Interference Must Be by Same Agency That Awarded
Contract.—In Aoki, Inc.,5! a contractor for the Panama Canal
Commission (PCC) claxmed delay costs, asserting that it was
unable to transport rts heavy equlpment across an Army-
owned bridge because the Army ‘was using the bridge. The
board’ denied the claim, holding that the PCC and the Army
were two separate contractmg entmes, ‘and that unless evi-
dence exnsted to show the agencles were acting in concert, the
contractor could not lmpute mterference by the Army to the
PCC.

.
v Lo LS AT

Sy !" Vo
c F raud lnvesugatton Held to Be Noncompensable Sov-

eretgn Act. —Based on allegauons of fraud and safety viola-
tions made by a contractor’ s former employee, both the
Defense Criminal Investlgatlve Service (DCIS) and the Justice
Department conducted an investigation of the contractor.632
After completing the inyestigation, the Justice Department
declined to prosecute. The contractor filed a claim for the
extra costs incurred in defending itself during the investiga-
tion. In denying the claim, the ASBCA held that the investi-
gations were sovereign acts of the government. Because the
contractor failed to show that the DCIS, the Justice Depart-
ment, and the contracting officer were involved in a conspira-
cy against the contractor, the contractor could not recover. - -

6320rlando Helicopter Airways, Inc., ASBCA No. 45778, 94-2 BCA § 26,751. But see R&B Bewachungsqesellschaft mBH ASBCA No. 42213, 91-3 BCA %
24,310 (holding that a disruptivé criminal investigation by the govemnment ini its contractual capacity is compensable); Henderson, Inc.; DOT BCA No. 2423, 94-2

BCA q 26,728 (holding govemment liable for sovereign act due to implied warranty to the contractor).

I R R S
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wocd.  Government-Must Stay aut of Contractor's Way.~
Hudson Contracting;Inc633, demonstrates: several-ways that
government interference can ledd-to:constructivé changes.
The Navy awarded a contract to :cohsttuct'a istormi: drainage
system at the Naval Construction Battalion Center in Gulfport,
Mississippi. During contract performance] the Navy réquired
the contractor to: (1) work on Thanksgiving Day, but did not
provide an -inspectorto supervisé the work; (2) remove. trees
along a ditch route on a piecemesl basis, rather than clear cut-
ting; (3) postpone digging-a:trgnch soithat no one,could:see
dirt -piles during aceremony; and (4) dig up trenches to,find
leaks that did not: exist,. Addmonally, the Navy did. not require
other contractors on; the site to.move their equlpment 50
trenching could contipue, and damaged the contractor’s
trenches by leavmg fire hydrants on and rerouting water llnes.
The board easily , found that-the above incidents consututed
interference and extra work, entrtlmg the contractor to com-
pensation.634

152 TR AR
3 Supenor Knawledge Cases ETEY b

At e e n“}"*.’,t._.,l
a Supenor Knowledge Appltes Only Durmg Contract
Performance, 'Not I.qfterward —Perhaps the most lmportant
supenor knowledge deersnon durln 1994 came from the Fed-
eral C1rcu1t m Hercules Inc V. Umted States 835 l'n thts case
Hercules and other manufactl.trers of the Vretnam-era defo—
llant “Agent Orange sued the Unlted States for mdemmﬁca—
tion after settling class“action 'claims brought l)y Vletnam
veterans exposed to Agent Orange.63¢ Among other theories
of recovery, Hercules alleged that the government had a con-
tractual oblxgaf.ron ‘to inform'Herciiles of its ‘proposed use of
Agent Orange and; therefore,'Was, llab]e on ¥st supenor know!-
edge theOry “The ‘court stated that 2 superlor knowledge clanh

exrsts when SRR e LS

copoe) e R TR T Sy
(l) a‘contractor undertakes to ‘perform’ with-

ot -l out vital:knowledge ‘of ‘aifact that affects

- performance costs or duration; (2) the gov- PRI g
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& ASBCA No. 4I023 94-l BCA 1 26 466
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Jvitipernment” was ;aware theicontractor had mo - o
519 neciiknowledge -of and-had no:reason:to-obtain - 14
<+ 1, 1such information; (3).any contract:spetificas i eis

t.r/1ition-Supplied misled the contractor or did:: gt~
2" 1utorinot put it oninotice to.inquire;-and (4) the o1 = <
+ pgovernment failed 'to provide thewrelevant .t il
' cinformation.637, ;. ¢« 1 =
o it H arip ot i v
-:Using thati analysrs. the . court re_]ected Hemulesls claxm
because there was no-evidence that thé: withheld information
had any impact on either the cost-oriduration -of:its
performance 638
YOy o iamkinon vk 6 Laudovae sann s tane A
ot nb; What Is.'"Vital? Information?—One -of the elemerits
that contractors must prove to.establish a constructive:.change
based.on & superior:knowledge theoryis that-the.information
not disclosed by:the government-was :*vital.” 1The Court of
Federal Claimsjattempted to define *'vital”. information in
Bradley Construction Inc. v-:UnitedStates.$39, The case
involved the renovation ofia medical facility ;on-Indian ‘tribal
land. After contract award, the Indian tribe imposed a sewer
connection-fee.:on the.contractor. - Thé contractor:paid the fee
and then sought.an increase in the contract price; aleging that
the government failedto disclose vital information.'The court
held. that, to show.that;information was #‘vital,” 4 contractor
only had to show that thie withheld information actpally-affect-
ed-performance ¢osts::/Nevertheless, the court deniéd the con-
tractor’s claim:because:the IFB stated that:the Indian tribe
could ifmpose fees, dnd that prospective biddetsshould contact
the tribe for further information.840 . s w0l ol oy
s o o ok o e e ot
wiit ey wContractorMust Discover ‘Locdl Law.~—The’ Army:
Corps of Engineers:awarded a:contract to-construct @ break-
waten in San Juan,; Puerto Rico#*1:.When the ‘contractor dis-
covered that Puerto Rican law required it to payiits laborers
double the regular hourly rate for all overtime hours, the con-
tractor.filed a claim alleging that the government had prior
knowledge of the: Puerto Rlcan réquirement and: falled o tell

Gy ogoren o

ity A SRR TS

Lo s e el s
12 D [RRERERI LTI SYTRITRCE (P ooy ,,«,,"
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[
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Cupipen toinesiney yob wiantl jevtedland il nailae
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634 See also Hardrivés, lne.‘, IBCAN0./2319, 94-1:BCA'] 26,267 (holding that governinient interfered with contractor’s performance by! falling to Qsﬁond p'rt")h‘t'otly'
to contractor’s change proposals; contractor entitled to compensation under the Changes clause). Buf ¢f. Beauchamp Constr. Co. v. United States, 14 CI. Ct. 430
(1988) (holding that government delays in issuing modifications are compensable under the Suspension of Work clause)‘Under a constructive change; the tontrac-"
tor is entitled to profit on incurred costs; profit is not a part of the adjustment under the Suspensron of Work clause. Compare FAR 52.243-4, Changes, with FAR
52.212-12, Suspension of Work.

Ry S T SN RS R S R R TR NP S

SEeratidy s il
63524 F.3d 188 (Fed. Cir. 1994). R I o BT

636 See In re “Agent Orange” Prod. Liab. Litig., 611 F. Supp. 1223 (E.D.N.Y. 1985), aff’d, 818 F.2d 187 (2d Cir. 1987), cert. denjed, 487 U.S. 1234 (1988) 7+

637 Hercules, Inc., 24 F.3d at 196 (quoting American Ship Bldg. Co. v. United States, 654 F.2d 75, 79 (Ct. C1. 1981)). ¢/ ~¢ P ADG D Ean) M AT

638 See also Kimmins Contracting Corp., ASBCA No. 42762, 94-3 BCA { 26,990 (following court’s guidance in Hercules, board finds government liable on superi-
or knowledge claim).

EEE AN RO AARN DS S G AR A IV B AR
63930 Fed. CI. 507 (1994).
T oollasna dar s oh PR AT ’ DUOTHECA L : PRI L N A ie IO Al
“OSee also Mtller Elevator] Co v Umted States. 30 ﬁed Cl. 662(1994) (prov:dmg un e;geellent dlscussmn of t.he theoryof superior knowledge) iy 01 B
sy e bderr b or il oy ngier oy TSP E N Ve : SR ST N

641 Maitland Bros., ENG BCA No. 5782, 94-1 BCA { 26,473.
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prospective contractors. The board denied the claim,.stating
that the contractor could have discovered the Puerto Rican
requirement with:areasonable inquiry, and, ‘therefore, could

nét prevall on asupenor knowledge theory CAELY T

4. Board Refuses to Azd and Abet out of Scope Change —In~
E.L. Hamm & Associates,®? the Navy leased a building from
a contractor under the SBA's 8(a) program.643. The lease did"
not coritain an option 'to purchase clause. At the end of the -
last option penod the Navy discovered that it tould not renew
the lease with the SBA because the contractor ‘was “graduat:
ing"” from the 8(a)’ iprogram 54 Nevertheless, the contraCting :
officer' unilaterally modified the . contraét pursuant to the x
Changes ¢lause®4s and effectwely wrote a purchase optron into'"/
the contract, transfémng title ‘of the burldmg to the Navy upon
the- Navy’s paying the contractor the burldmg s salvage value.""
On appeal, the' ASBCA’ strongly rejected 'the Navy §'posi-
tion,54 holding that a change convemng a lease to'a lease- -
purchase contract was well beyond the scope of the contract’
for purposes of the Changes clauscﬁ‘f? o

5. Defecuve Specrf ications—Government Eats Another '
MRE Casé.~Two' years ago, the government 10st a defectwe )

specrﬁcatlon case because ‘it failed to include salt in its recnpe )
for chicken a la- kiﬁg in its Meals,’ Ready to Eat (MRE) fi eld
rations.®4¢’ Unfortunately, the government struck out agam in’
an MRE case. “This time, the problem ‘stifrounded the plas-

tic and aluminum wrappers protecting the MRE fruit
squares.50 The wrappers were made according to a military
specification included in the solicitation, yet the government
rejected a large number because of tears in the wrapper after
the fruit was vacuum sealed. The contractor claimed for its
costs in attempting to comply with the contract, and the board

642 ASBCA No. 43792, 94-2 BCA 1 26,724.

)

ERE T I T I B

found for the contractor. - It held that there was no evidence
that the contractor handled the ‘wrappers improperly; because.
the: wrappers were made based on' a military specification, the
government breached its implied warranty that the . wrappers
would be sausfactory for the contract.
3 : H P DT
-6, Demal of Request far Excusable Delay Does Not Auto-'
matically: Result in.Constructive' Acceleration.—The Depart- -
ment of Housing :and Urban:Development (HUD) contracted -
for.reroofing of a housing project.$5! - The 'contractor submit-
ted several requests for delay, which the government returned.:
for additional information. Later, the contractor claimed con-
structive acceleration when: the.government.required the con-
tractor. to complete in accordance with- the original schedule..
The board denied the contractor’s claim, holding that, for con-
structive acceleration to:exist, the government’s conduct must -
be tantamount to an order to accelerate. In this case, the gov- ..
ernment’s demal of the delay requests because of the contrac-
tor’s failure to provrde proper. information. did not constitute .
an order to accelerate. ,

C Inspectton and Acceptance

(s

BESIATY

] InspecuonT okt et b e N LR N FL T

a. lnspecuon Clause Remedzes Are Excluswe —The )
standard Inspectlon clause6s? provndes the government with
specific remedies when a contractor delivers nonconforming
goods, including the right to reject or require correction of the

goods, and to correct or replace the goods if the, contractor -
fails to do so promptly.653 The clause also provides the gov-
ernment with postacceptance remedies, and states that these
postacceptance remedies are “in addition to any other rights

[ RU SR I R

643 See 15 USC § 637(a) (uuthoniing the SBA to enter contracts with other agencies and arrange for performance by letting subcontracts to socially and economi-

cally disadvantaged small business concemns).

“a

. 75

6445e¢ 13 C.F.R. § 124.208 (providing guidelines for small disadvantaged businesses to “graduate” from the 8(a) program ufter meetmg the objectrves and goals
that it established when it entered the program and obtaining the ability to compete in the marketplace without SBA assistance). . - - i " -

S4SFAR 52.243-1.

IS Ck

646 The board stated, “We are not authorized to take such action [ordering the transfer of title to the Navy] and decline the Navy's invitation to become its accesso-
ry, i.e., aid and abet it in retaining the facility.” E.L. Hamm, 94-2 BCA { 26,724, at 132,999.

$47To its credit, the Navy conceded that issue on appeal.
_

LA R T 1 O

N ket

648 International Foods Retort Co., ASBCA No. 34954, 92-2 BCA ‘l 24 994 For a qurck summary, see | 992 Contract Law Developments—The l’ear in Rewew.

ARMY Law.,, Feb. 1993, at 39,

649 Wornick Famrly Foods Co., ASBCA No 4|317 94 2 BCA 1 25,808,

vt IR

i e b
Wl l’r/’.

"5°An mformal taste test demonstrates lhat only one in ﬁve soldters can differentiate between the taste of the wrapper and the I‘rultSquares

“'anklm Pavlov Constr Go., HUD BCA 93-C-13, 94-3 BCA 'l 27 078 Ciy oy

b

652 FAR 52 246-2 “lnspecuon of Supplles——leed Pnce

653 1d. 52.246-2(f), (h). Gl

Chv ey
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and remedies provided by law:"65¢ Applying the rule *expres- (20Acceptance =1 L Lot el gL nney s sajin e

i
<y

sio unius est exclusio alterius,” 633 . the board in General Elec-i: Coalf orart A Ly oty o DD a1
tric Co.556 held that the gavernment’s preacceptance remedies’ i-ia. Failure to List Salient Characteristics Prevents Rejec-.:
for nonconforming goods are exclusive, because “the parties:  tion of Equal Products.—Recently, the ASBCA determined :

did not intend to reserve other rights and remedies.”657. .The - that, in a contract requiring a “brand name or equal” prod-

board concluded that the government could not recover breach uct, %63 the. government could refuse (o permit the ¢ontractor to
damages from Genéral. Electric for costs incurred:in testing substitute ‘an “‘equal’”’ prOdl.lCt if the ‘contractor fail¢d to specify
and repair of defective goods, iand for disruption:to ‘other+  the equal.product in;its:bid,564 ‘In Zeller Zerrtralheizl_tngsbauv
work; such: preacceptance, costsare 'only ‘recoverable “to the :  GmbH,555 the Army awarded a contract- which required the -
extent ‘allowed'by: the remedlal provrslons of the: Inspecnon i contractor to supply brand name radon measuring devices.56¢ |
clause P68 gyt e v ovups lersowe ey Because the contractor failed to specify any different.equip-i.
SRR DR i { +e b ithe oo ment with its offer, the govemment refused- to.accept the con--,

b, Govemmem s Refusal to Allow Retest Renders Terml- tractor’s allegedly equal equipment and partially. termmated

the.contract for default The, board sustained ‘the ¢ontractor’s -
appeal, holdmg that the Army’s failure to list salient charac-;
teristics .of the brand pame products precluded rejection-of-
equal products The board reasoned that, ; wrthout the salient; ;
characteristics, an; offeror could not senously evaluate altema- i

nation a'Bréach bf Contract.—In Praoil, S.r.L:#% the govern-
ment defaultiteriiinated ‘a'jet fuel contract after & test sample i
exceeded maxmium ﬁltratron tlme 660 The conttactor réquest-
ed a retest; assertmg that the sample test was fiot! repl'esenta-
tive of the' fuel, but' the government refused ‘At trial, the

contractor established that, bet‘ause the sample tekt varied sig: ties to the brand name equipment before award 67 . . . 1
nificantly with eight other sample tests, industry practice dic-" b. Reduction in Usefu[ ‘Life Precludes Fmdmg of Exco; !
tated a retest. The board held the\‘termmanon l"“Pfop‘ﬂ' nomic Waste.—The Air Force required a. contractor. o replace
because the government failed to Piove that the sample test ’ concrete gutters at Falcon Air Force Statron, Colorado
“conformed to applicable requirements.”65! The board further because the contractor farled to correctly place, rebar and wire
held that the improper default termination was‘a bréach of in the gutters.668. Although the gutters as orlglnally mstalled
contract because the default clause in the contract did pot pro- would have performed thelr mtendedi purpose of carrying

i i
vnde for conversron to a termmatron for cqnvemence 662 water, thelr useful llfe would have been reduced by five years.

GRE AL Ty SR . Asbhne!
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654]4. 52, 546-’2‘(1’)“ o

2o

65-"“I'hel=xpr‘esstonul"onethmgislht:ext:lusron ofthe'other.™ 1 - l&naiins IR Rt
LTI I L T RN CLan ey Fras o § oy bre om0 e e e e i

656ASBCA No. 45936 94-1 BCA 126,578.

65714, at 132,240.

SRR CRIN It BRI ¥ SARIE

6384, The board noted, however, that the govemment might recover common law damages for time delay costs under the “reservanon of other nghts and rcmedlcs 0

5

provision™.of the Default clause.: - .t i, o om e i e L 20000006 1o i s e v D e g e ek

(‘59ASBCA No. 4l499 94 2BCA1q 26 840.

Y nnTpee oot T ; Yoy i b HSMNSTIHEN ISR R RHRE
FRE IR Ty i [T i

“OThc contract mcluded a Defense Fuel Supply:Center default termmauon “clause (DFSC l983 MAY) (Devranon) e

61 Praoil, S.r.L., 94-2 BCA { 26,840, at 133,502. ‘ B A

662 See infra note 678 and accompanying text. ! -, - . Lo Lt oo i Cord e e ctr S pmn e o L et ol B s N

663 See DFARS 252.210-7000, “Brand Name or Equal.”

664 Meisel Rohrbau, GmbH, ASBCA No 35622, 93-3 BCA § 26,222, aff’d on recon., 94-1 BCA‘I 26 530.

PR S Vo e NI Ayt DT T LT ST Plea s

665 ASBCA No. 43109, 942BCA‘|26657 NI P LS B R

666The contract included a clause, “Identification of Material or Equipment,” providing that the offeror would be “considered offering the brand name |’ unless
he/she clearly specifies different products ... . Id. at 132,615. Although the contract also included DFARS 252.210-7000, “Brand Name or Equal " the board ‘

found that the clause did not apply because the brand name items were niotidentified in the schedule, as required by the clause: 71 ol Rt vt

667See also American Commercial Contrs., Inc. v. General Servs. Admin., GSBCA No. 11713, 943 BCA{ 26,973 (holding that, 'unless the contract spemﬁes oth-
erwise, “the contractor is permitted to supply an alternative to the brand name product if the alternative meets all of the essentlal requrrements set forth in the specr- .

fications, functions the same as the brand name product, and provides the same standard of quality™). A L e i e et S

668 Triple M Contrs., Inc., ASBCA No. 42945, 94-3 BCA { 27,003, recon. denied, 94-3 BCA §27,221. E NS AN AL
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On appeal, the contractor asserted that the replacement consti- the government default terminated a purchase order for mix-

tuted economic waste.669 The board held for the government, ing bowls after determining ‘that the bowls did not comply
finding that the contractor failed .to render substantial per- with the specifications. The contractor established on appeal
formance:$70 In the absence of substantial performance, the . that the government previously had accepted identical bowls |
government’s order to replace the gutters did not constitute:.  on nineteen purchase orders. The board overturned the default .

econiomiciwaste.67! , R e IS termination. finding that the government was precluded from
; RIS s demanding strict compliance. because it failed to advise the

’ C.: Government Fails to ' Prove Helicopter Crash Was contractor, contrary to:its prior course of dealmg, that it would

Caused.by Latent Defect.—In United Technologies Corp. v..  enforce the SPWlﬁcaUODS 676
United States, 572 the government sought reconsideration.of the

court’s decision granting the contractor summary judgment,§3+  D. Terminau'ons fO?" Default Bi
arguing that the contractor provided defective helicopter rotor ET SR N NI
spindles which caused a Black Hawk helicopter to crash in . 1. Decision to Terminate.—

1985. . Citing postcrash data, the government asserted that the o
contractor’s failure to implement proper; test methodology Dam:gesNZ::esizcri ”i’;ﬁ';‘: S):::':]’l' :r‘l': ;:afnatic’: :;‘:;”B"; Z‘:C[g
caused the spindles to fail to meet the contractually required . dmmlster a contract, the Navy i Apex lrf,ternauonal Man.
alu(') hto ul: otii:ll:fuetlll;ftethzheosz:rjn:-:te c“t,:csl t:: gzr: m:l:::r: agement Services, Inc.,61 default termmated a facilities opera-
gumen & £ PosIng tions contract at the Naval Air Station in Iacksonvnlle Florida.
stringent standard _than that set forth in the contract and . On appeal, the board foun d "trrefragable" oy dence that gov-
approved :;y the govertt‘ment F]mdm§ tll:e govemmegt : Pol;l' emment officials maliciously sought to prevent the contractor
tion to be ased on an “error in logic, t“e court note ; at the, from successfully performing services prev1ously rendered by
10, 000-hour fatlgue life specnf cation “was not an o Jectlve government employees. Specifically, the bo ard found that -
characteristic of the spindle,” but could “only be understood

government employees had thrown the keys to vehicles and
with respect to specific test methodology”.used by the con- storage areas onto a roof and into trash dumpsters. dumped

tractor.674 The court found further that, even if the spindles trash ‘and debris ‘into contractor work areas, removed tele-
were defective, the government failed to. demonstrate a latent phones and air conditioneérs from contractor work areas, and
defect; the government accepted .most of the spindles while issued emergency calls 'when no emergencies existed. The
knowing that the contractor’s test report (using a new test.;  board concluded that these activities breached the contract,
methodology) showed the spmdles had. 0“‘)’ a2:6700-hour . that the contractor was justified in ceasing performance, and
fatigue life. .. e o ..« that the Navy acted in bad faith by subsequently terminating

the contract. Moreover, the board refused to convert the ter-

d. Prior Course of Dealing Precludes Rejection.—In mination to a termination for convenience, and allowed the ~

Unlimited Supply Co. v. General Services Administration,67 contractor breach damages and anticipatory profits.678

669 See Granite Constr. Co. v. United States, 962 F.2d 998 (Fed. Cir. 1992), cert. denied, 113 S. Ct. 965 (1993).

670The board noted that the gutters were an “essential element in the main purpose of the contract,” ivhxch was to protect 0 security system from erosion. Tnple M

Contrs., 94-3 BCA 427,003, at 134,532. See also Thermodyn Contrs., Inc. v. General Servs. Admin., GSBCA No. 12510 94-3 BCA 4 27,071 (finding no substan-

tial performance even though building was 99% complete, where contractor had failed to install security system)

671 Compare Triple M Conirs., Inc., 94-3 BCA § 27,003 with ANA-CA Constr. Corp., ASBCA No. 44375, 94-3 BCA { 27,032 (finding the government construc-,
tively changed the contract by requiring replacement of concrete walls, because the government precluded the contractor from pursuing its own correction “which

would provide full compliance wnth the contract ') The board in Triple M \found no evidence of possn(ble\con:rectlye‘ measures. Triple M Contrs., 94-3 BCA

27,003, at 134,530. ‘ poare T AT
67231 Fed. CI. 698 (1994). e

673 United Technologies Corp. v. United States, 27 Fed. C1. 393 (1992). * ' '"
674 U;lired Technologié.r oorp.,-al Fo;il ql .“ at 79) . ' ‘
67-"GSBCA No I237l 94-3 BCA127I70 | L ; o !

676 Compare id. with Kvaas Constr. Co., ASBCA No. 45965, 94-1 BCA q 26,513 (holding that no course of dealing exists where government allowed deviation

from specification on four prior contracts) and Nash Metalware Co. v. Geneml Servs. Admm GSBCA No. llQSl '94-2 BCA 1 26, 780 (holding that contractor
failed to prove prior course of dealmg)

677 ASBCA No 38087 94-2 BCA ‘] 26 842 aﬁ‘d on recon., 94—2 BCA ‘I 26 852 L
678The default clause for fixed-price supply and service contracts provides that if the’ contrictor was not in default. or if the default was excusablc the rights and
obligations of the parties shall be the same as under a termination for convenience. FAR 52.249-8(g). Cf. Praoil, S.rL., ASBCA No. 41499, 94-2 BCA { 26,840
(holding that improper default termination breaches contract where contract does not provide for conversion to a termination for convenience); Metzger Towing,
Inc., ENG BCA No. 5862, 94-2 BCA § 26,651 (improper default termination breached contract where clause provided only that “failure of the contractor to comply
with the requirements of the contract specifications will be cause for termination for default. Termination for default will be immediate, by written notice.”).
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icb.. Is the Board’s Standard for.Defdult Terminations Too
High?—No, ac¢ording 1o the:Depgrtment of Veterans' Affairs :
Board of Contract Appeals, .in'a-casé which demonstrates the-
importarice of thoroughly analyzihg:aicontractor’s ;performance’
prior to terminating a contract:for default.~Inidenying a gov=
ernment motion for reconsideration,:the board ‘rejected an.
argument that the board set *a standard'that is extremely diffi-1
cilt. to meet.”’679 : In its original ‘decision,580 the board found -
that the contracting officer abused his discretion by failing fo -
make an “adequate inquiry” prior to terminating a construc-
tion contract for default. Although'thé contracting officer’
determined that a reprocurement contractor could complete
the work “in a very short period of titii¢;” the ‘board faulted the
contractmg officer for failing to reconcile contradlctory infor-
mation concemmé the amount '6f - whrk‘the defaulted contrac- _
tor had completed “and' for’ l)Ill{dly acceptmg hié' techmcal
representatrve $ estnhates of cornpletron time for the defaulted
contractor and a_reprocurement contractor 681 In denymg
reconsrderatlon the board stressed that the ?ontractmg officer .
must consrder . all relevant crrcumstances when exercrslng
his ‘discretion’ under the default clause and glye a reasoned
consrderatron to all relevant factors wrthout ‘miaking assump-, .
tions that lack lfactual predlcate or analysrs . The board con-
cluded by noting that the mere. fact that.a replacement,
cont_r_actorwrlltake .as long; orrlonge_r.to complete a contract
“does not mean, that the government.is precluded; from termi-: -
nating a contractor in default,,and_that the failure of the con-
tracting officer to consider all ,¢f .the FAR 49.402-3(f) factors
is:npt an ‘‘automatic. ticket to al convemenee termination.by a i-
defaulted contractor.”682i; . ¢ e

S 10) Zi R U EITR L ENT TN S5 Fe0d ettt ER U G
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679 Jamco Constructors, Inc., VIABlCA No.l327lR. 94-2 BCA 126,792.

680 Jamco Constructors, Inc., VABCA No. 3721, 94-1 BCA]26,405.. . . (..,

-i2 r:Gro’unds\far Ternit’natloh R ST IRt
oz oA Blord el o 0 e s
'Jral tiViolation of Labor. Standard Repartmg Requzremems.
Provides:Independent Basis for Default Termination.—In"
Kelsow.: Kirk Bros. Mechanictl Contractors,583 the Navy had:
default terminated a refrigeration system contract, although-it-
had not established a contractually binding completion date.584
Whenvthe Tontractor.appealed the termination to:the
ASBCA%85:the Navy $sought to sustain. its default termination
on. the grouind that the.¢ontractor. did not comply with federal i
labor ‘reporting standards.686 - The board:rejected ‘the Navy’s
argument and 'overturned the'default termination, finding that
the contractor’s failure’ to refain time cards, and its omission”
of 'c’laily“h‘ours’ frofii’ ertified payrolls, were inadvertent and '
did not’ adversel)l affect the governmerit's ability ‘td’ ‘enforce”
federdl 1abor Standards: 'The Federal Circuit tevérsed the
board; hoting that it will “Sustain’a default termmatron if _|ust'- "'
fied by circumstances at the time of términation, régardless of
whether the govemrﬁent ongmally removed the contractor for
another reasoh "687 “The court held that the contractor s vrola—
tion of the reportm g standards although pot related to contract
perforrnance jUStlﬁed a default termmatron L

HEH RN ST Y (4] i

“b.  “Poor Progress"' Is Insuﬁ‘ czent Basis to Terminate"
Contract.—The Air Force 'awarded a contract to dismantle and '
relocate four' burldmg’s at-Hellenikon-Air Base, Gteece.589
Three weeks- before the schéduled completion date, ‘the ¢on- *
tracting officer issued a cure not1Ce for failure to prosecute the !
work ‘with diligenéé so as to timély ‘complete’ perforrnance 6%
After the contracting officer issued the show cause notice, the "'

-
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63‘§ee FAR 49 402 3(f)(4) (contractmg ofﬂcer must eonsrder the urgency of Ihe need for the supplles or services and the time required to obtain;them from other .

sources, versus the ume for delrvery from thq delmquent contractor) B

T TR RS (AL N

682 Jamco Construciors, 94-2 BCA ‘l 26,792, at 133, 252

683 l6 F 3d ll73 (Fed Clr l994)

BN s Lt RS LN IR ERLEN s T ST RIS T b B I Cogner . b clbE oy
684 See. e.g.. Lanz.en Fabncatmg, ASBCA No. 40328, 93-3 BCA 9 26,079 (failure to reestablish waived delivery date precluded termination). SR

685Kelso v. Kirk Bros. Mech. Contractors, ASBCA No. 35771R, 92-3 BCA { 25,144.

686 See 40 U.S.C. §§ 276a-276a-7 (Davis-Bacon Act); 40 U.S.C. § 276c (Copeland “Anti-Kickback™ Act). Generally, the Davis-Bacon Act requires contractors to'
pay mechanics and laborers a “prevailing wage rate,” as determined by the Department of Labor, on federal construction projects that exceed $2000. The Act
specifically permits the government to terminate a contract for default for failure to comply with its provisions. The Gopeland “Anti-Kickback” Act, as:implement- -
ed by regulation, requires contractors to submit weekly payroll reports and statements of compliance for the wages paid to each employee, and to keep records for
three years after contract completion. See 29 C.F.R. §§ 3.3, 3.4, 5.5 (1994). The requirements of the Davis-Bacon and Copeland-“‘Anti-Kickback’: Acts are includ-*"
ed in federal construction contracts. See, e.g., FAR 52.222-6, Davis-Bacon Act; 52.222-8, Payrolls and Basic Records; 52.222-12, Contract Termination-Debar-

ment S L e et
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687 Kelso, 16 F3d at Il75 See als'o Joseph Morton Co v U'mted States 757 F2d l273 (Fed Crr 1985). Daff Trustee in Bank.r for Triad Mlcrosystems. lne V..
United States, 31 Fed. Cl. 682 (1994) (government may justify default termination on subsequently discovered contractor fraud).

]

688 See also Quality Granite Constr. Co., ASBCA No. 43846, 93-3 BCA { 26,073, aﬁ”d 26 F. 3d l38 (Fled Cll‘ 1994) (eontraetor s farlure to pay Daws Bacon Act
wa§es provrdes mdependent basrs for tenmnatron ; gure notrce not requrred when contracting offjcer unaware of violations a time of termination). .. .. . . .

& Technocratica, ASBCA rflo.qa[;_ftmv.

690 See FAR 52, 249 l0

e
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contractor responded that its lack of progress was due in part :

to the government’s denial of $ite access:for three months.

Shortly thereafter, the government terminated the contract for
default. At trial, the contracting officer: testified that herideci-
sion to terminate was based on the contractor’s “poor:
progress,” not on its ability to complete the work by the com-
pletion date. ' In sustaining the contractor's appeal, the board -

held:thae poor progress ‘alone ‘is not an adequate ground to
default a contractor; rather, the government must analyze
progress problems against a specified completion date. The
“specified completion” date” must take into account :the con-

tractor’s excusable delay, which mcludes the tlmc the govam-«

ment unproperly denied slte access. EEIALI

- ¢. Failing to Camply ‘with "Other Provmons in Con--
struction Contracts.—The construction-default clauses9! does’
not expressly permit-a termination for default for violation of -
“other provisions” of the contract.892 Boards have wrestled

with the issue of whether the government can default termi-

nate a construction contract for violating “‘other provisions” ‘of .
the contract absent express authority elsewhere in the:
contract.693  In Cole’s Construction Co.,$%4 the Army Corps of -
Engineers default terminated an 8(a) construction contract .
when the contractor failed to provide performance and ‘pay-::
ment bonds by the due date.695 'The contract did not contain *
the “Bid Guarantee” clause.6% The board determinéd that, to -

sustain the termination, the Corps had to prove that the con-
tractor’s failure to deliver satisfactory bonds on time endan-

gered timely. performance of the overall contract. The Corps .

was unable to show that there was no reasonable likelihood
that the contractor could timely perform: the procurement
was not urgent, the delay was minor (four-week delay on a

!

M4 52, 249 IO Default (leed Price Construcuon)

692 Compare FAR 52 249 IO(a) with FAR 52 249-8(&)(1)(m) (prov1des for default termmatlon of supply and servu:e contracts when the contractor farle to

any other provisions of this contract”).

I Construction contracts contain numerous clauses authorizing termination in certain circumstances. See, e.g., FAR 52.222-12, Contract Termination-Debarment;

sixty-four-week performance schedule), and the contractor
made ‘continuing ‘good-faith:efforts to secure the bonds. -
Accordingly, ‘the board found thé termination nmproper. and -
converted it to a termination for t:onvemence P :
In Engineering Technology Consultants, S.A.,697 the Air
Force successfully ‘defended a default termination of a con-
struction contract. ‘The contractor failed toprocure ‘insurance
for four-months after signing ‘a:*“Certificate of :Compliance
With Insurance Requirements,” then procured a general liabil-
ity ‘policy with $100,000 in coverage rathér than the required -
$500,000 limit. ‘After issuing a cure notice and show cause ’
notice, the contracting officer default terminated the contract.
The board upheld the termination, finding that the government *
had *no altérnative but to ‘stop performance”; therefore, the
contractor was unable to prosectite the work with the diligence
required to ensure completion within the performance period.
d. Can the Government Demand Assurance on Con-
struction Contracts?—The GSA default terminated a renova-
tion contract in Ranco Construction, Inc. v. General Services
Administration,5%8 for failure to address the GSA’s concerns
expressed in’ a cure notice.- On dppeal, ‘the board questioned "
whether the government had a common law right to terminate :
a construction contract when:a contractor fails to provide ade-
quate assurance of performance£% While noting that the Unis:
form Commercial Code (UCC) and the Restatement (Second)
of Contracts (Restatement) provide for the right to demand

. adequate assurance of full performance,’® the board deter-:

mined that the UCC applies “only to contracts for the sale of
goods” and that there is “very little precedent” to support
extending UCC requirements to other’ types of contracts.”0!

P

perform .

HIVES

52.236-15, Schedules for Construction; 52.246-12, Inspection of Construction; 52.228-1, Bid Guarantee. For an excellent discussion, see Default Termination for
Failure to Comply With “Other Provisions”: Requtrmg Contractors 10 Do the Complete Job,” 8 NasH & CiBINIC REP. ‘[ 24 (Apr. 1994).

“94ENG BCA No. 6074, 94—3 BCA ‘l 26 995

el

695The Miller Act, 40U.S.C. § 270a, requires federal construction contractors to fumish performance and payment bonds for alt contracts in excess of $25 000

696FAR 52.228-1. This clause permits the government to default terminate a contract if the contractor "fa||s to execute all contractual documents or give a bond(s) ‘

as required by the solicitation within the time specified.”
697 ASBCA No. 43454, 94-1 BCA { 26,586.

©9%EGSBCA No. 11923, 94-2 BCA ] 26,678.

T
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699$eé Fairﬁeld Scientific Corp.. ASBCA No. 21151, 78-1 BCA § 13,082 (equating cure notice to a demand for adequate assurance of performance).

00y, C.C. §2-609 provides that when “reasonable grounds fori msecunty anse, a party may demand adequate assurance of due performance in wntmg leure to
provide such assurance within a reasonable time “is a repudiation of the contract.” Accord RESTATEMENT (SECOND) OF CONTRACTS § 251 (1981) ,

701 The board expressed lcluctance to rely on Nntlonal Union Flre Ins. Co ASBCA No. 34744 90-1 BCA 922, 266 a_ﬁ"d 907 F.2d 157 (Fed Cll' 1991). wherem
the ASBCA upheld the government's right to demand adequate ‘assurance in a construction contract case. In National Union, the board described the right to
demand assurance as a “well recognized example of the government’s ublhty to exercise other rights and remedies as provrded by law, cmng Restatement § 251
and Salzburg Enters. of Cal., ASBCA No. 29509, 87-2 BCA { 19,761 (supply contract case). : .
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The board concluded that, even if the right to.demand-assur<»
ance applies to construction contracts, the GSA did not rea-:
sonably. demand assurance, becduse it was unaware.that the',
contractor still had seven months (rather than three months) £0
complete the contract.702

A TR ST R ST PR AV

i e Repud:anon Must Be Unequwocal —In Engmeermg .
& Praofessional Services, Inc.,793 the government demanded -
assurance. that a contractor would. complete.performance.of a
contract, for satellite communications signal. analyzers..; The -
contractor responded that *“‘government financing must be pro-):
vided -to assure contract completion,”, and that the contract
ceiling price “must be raised . . . to ensure adequate, funding, .

for delivery . . ;... The board rejected the government’s argu-7'
ment that these statements constituted a repudiation .of the ;
contract, finding that the statements did not manifest a “posi- ..
tive, unconditional, and unequivocal declaration of fixed pur- .

pose not to perform the contract.”704

RREA BE TR N oo . tay
3 Contractor Excuses— ;
EEEY R T N L I TR T RS STE

P N Cardmal Change Excuses Contractor s Refusal to

Perform.—In Airprep Technology, Inc. v. United States,05 the -
Department of Energy (DOE) awarded a contract to construct..

per square inch (psi)..: After the-contractor delivered .and .
installed the baghouse, the DOE demanded assurance hat the :
baghouse would hold an. internal .operating ;pressure of 0.6 to"
1.6 psi. ; When!theicontractpr refused to give such assurance, ;
the DOE terminated the contract for.default.’07 ;. The court .
overturned the default termination, holding that the contrac- .
tor’s refusal ‘to provide assurance or to.perform 'was;excused, ;
because the DOE's .interpretation of the specifications consu-,
tuted .acardinal change to the contract. v vy Lo oo
S T VLSRR Y T T R ) 1S T S (A P NS IR S0 )
b Performance Excused Due to begal Impossibility. —In '
Soletanche Rodio Nicholson (JV),708 the hoard determined ‘thath
construction of a cutoff wall at Beaver Dam.was legally, prac-;
tically, and commercially impossible. At trial, the contractor
established that it encountered a Category II differing site con-
dition7% while excavating rock at the-project site (because the -
rock’s compressive strength was significantly greater than the
parties expected). . The congractor. also submitted uncontro- -
verted evidence that it might take up to: seventeen years and-
cost up-to $400 million (rather than two years and $17 mil- .
lion) to complete the project using the contractually required
method of excavation. Recognizing that the contractor’s pro-
jections “may;be influenced by some degree of hyperbole,” :
the ;board concluded that the contractor’s nonperformance

a "baghoitse.”7% The specifications provided that an exhaust - nevertheless was excusable, and converted the default termi-
stream would have an. mcommg pressure of 06 to 1.6 pounds nation to a termination for convenience.10 e B
) oty SUAICLEDL R li o o L n l.».l.‘l'h' ol Yl e

s : . S = . o L
ol yior o . : . : Lo -1, B S TS

ngy. Engmeenng & Professional Servs., Iic., ASBCA’ No 39164 94:2 BCA § 26,762 (insecure party’ mny not demand more than it contmctunlly has the rlght to :
I'QCCIW) RN RS S L I i aatben T SoiE I Lot il REERTISE IR R R PE

TS TR S D b el

S LEECee R S I L Ty PUSE SO U R S e s IS SIS S B I Rpt e R R B R S T T L N
TASBCANo. 0164 942BCATIOI2. Lo o
"04/d. a1 133,139. The board noted that the contractor did not state, “unless and until” the government increases the ceiling price, “we refuse to resume per-
formance.” Presumably, such statements would have satisfied the “stringent criteria for repudiation.” Compare Engineering & Professional Servs., Inc. with
Betakut USA, Inc. v. General Servs. Admin., GSBCA No. 12512, 94-2 BCA § 26,945 (contractor’s statements that it is “not prepared to ship any quantitics above
the original two year estimate” and “no additional shears are available under terms of this contract” constitute unequivocal statements of repudiation). See also
AJ.C.A. Constr. v. General Servs. Admin., GSBCA No. 11541, 94-2 BCA { 26,949, where the board found no abandonment even though the contractor left the
jobsite, because the contractor’s offer on a proposed modification was pendmg with the government at the time. The board also concluded that the contractor’s fail-
ure to respond to a show cause notice “did not warrant termination,” because the contractor believed that the government was considering its offer on the modifica- -
tlon at the time the show cause notlce was |ssued

o Ve s DI e RO IS DORNTE SV ' N A LR LTI S S U R
e [ T Y BEL T ST Con T e e AR TE T RN R CA

ERA T

70530 Fed Cl. 488 ( l994)

706 The court described a baghouse as a pollutlon control device desngned to extract poIIutnnts from an airstream in dry ntmosphere A baghouse is typlcally placed i
at the exhaust end of a gas stream.

707 The contractor asserted that it was incapable of giving that assurance, because the government was misconstruing the specifications, drid becausé ifs baghouse
deelgn made it mpossrble to bulld up thm level of pressure

o o oyt w : R *
it T N T A T P : FERNIA A : - - 1

TSENG BCA No. 5796, 94-IBCA‘126472 IR TR USRI
T9FAR 52.236-2, Differing Site Conditions.

710Not only contractors, but government officials, counsel, litigants, and even judges occasionally succumb to the hyperbolertemptatlon' Sée, . £., Public Citizen v.
United States Dep't of Justice, 491 U.S. 440 (1989) (majority opinion accuses Justice Kennedy of engagmg in “surprising hyperbole™); City of Milwaukee v. Yeut-
ter, 877 F.2d 540 (7th Cir. 1989) (“Hyperbole from opponents must be used with care.”); United States v. Smder 5oi F.2d 645 (4th Cir. 1974) (defendnnt s claim-
ing three billion dependents on tax withholding form described as “hyperbole,” conviction overturned); l(llgore Corp. v. United States, 613 F.2d 279 (C.C1. 1979 .
(“hyperbole posing as' expertise”); E.W. 'Eldridge, Inc., ENG BCA No. 5269-F, 92-1 BCA § 24,626 (hyperbole and emononallsm in EAJA ‘application); Ander- )
son/Donald, Inc., ASBCA No. 31213,'88-3 BCA { 21,140 (hyperbole by govemment "tounsel “has been given 1he lack of consideration it deserves’ "); Gilroy- Sims
Assocs., GSBCA No. 6277, 87-1 BCA 4 19,644 (“'mere negotiating hyperbole" by Regional Administrator); S.A.F.E. Export Corp., ASBCA No. 29333, 85-3 BCA .

{ 18,404 (“hyperbole ‘and impertinence™ found throughout ‘appéllant’s motion); American Elec., Inc., ASBCA No. 16635, 77-2 BCA{ 12,792 (govemment coun-
sel’s brief “may be categorized by two words—mtempemte hyperbole™); K & M Constr., ENG BCA No. 2998, 72-1 BCA 19366 (eontmctor s affinity for hyper-
bole tends to “breed disbelief” with respect to his testimony); National Waste Recyclmg, Inc., B- 251608 Apr. 13 1993, 93- l CPD L | 316 (hyperbole in
manufacturer’s literature); TDA Joint Venture, B-245361, Jan. 2, 1992 (unpub.) (hyperbole in agency report)
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. :Waiver of 'Delivery Date for. First-Article Test Report .
(FATR) also Waives Delivery Date.for Production Units.~—~A
contractor did not submit-a’FATR for air conditioners on the !
contractually required due date.”!!. Rather than send-a'*show
cause” notice'immediately,”1? the Army “continued to inquire,
seek information, and take action inconsistent with termina:
tion.”713. - Specifically, the Army made progress payments,
requested: *motor failure analysis,” directed ‘the contractor to !
rerun certain tests, modified the contract to incorporate engi-
neering change proposals, and witnessed first article tests.
The board determined that the Army waived the dehvery date
for the FATR and by domg s0 it also wawed the dehvery date
for the produeuon units.

5. Prospect of Eatmg Baked Chicken Does Not Justzfy Sole
Source Reprocurement —In Al Bosgraaf & Sons Inc.M the
govemment default ten'mnated a contract for mstallatlon of a_
deep fat fryer ata Naval Trammg Center To avoxd ‘delay. on
the reprocurement the contractmg ofﬁcer negotlated a modifi-
cation to an existing renovation contract to complete the _]ob
The modification exceeded the defaulted contract price by
over thlrty-sm,percent and exceeded the next, low bidder’s
price on the defaulted contract by over seventeen percent.7!5 .
The board held that the government failed to act reasonably to

mitigate the contractor’s damages by not obtaining offers-;
from firms that bid on the terminated contract.76¢ The board

limited the government’s recovery to the difference between. .
the next lowest bid price on the defaulted contract and the
defaulted contract price.

711 Applied Cos., ASBCA No. 43210, 94-2 BCA § 26,837.

E. Terminations for Convenience

: i S RN LS FE TR ST S LA A

-1.. ;Revised Rules for Notification of Program Termina- |
tior.~—In 1993, the.DOD issued an interim rule requiring mili-
tary departments and defense agencies to notify contractors of
a potential termination of, or substantial reduction in, a
defense program.”!?, As mandated.by the National Defense
Authorization Act for FY 1994,718 the DOD revised this rule
to require notification only for a potenua] termination -or sub-
stantial reduction of a “major defense ‘program.””19 The con- .
tracting officer must notify affected contractors within ninety
days of submission of the President’s budget or enactment of
an appropnauons act 720

2. Dtrectmg Contractor to Reduce Number of, Employees'
ta Zero Consututes Termination. —The Umted States Postal :
Service entered a contract requiring the contractor to provnde '
technical and support personnel.”2! Two ‘months prior to the
expiration of the contract the Postal Servnce dlrected the con-
longer needed 722" The Postal Servnce subsequently refused to‘f,/
pay the contractor’s claim for' admlmstratwe expenses and
health insurance premiums paid in advance for its dxscharged )
employees. The board sustained the contractor’s appeal, find-
ing that the Postal Service’s direction to the contractor effec-
tively constituted a termination for convenience.

3. Termination for Convenience Recovery.—

a. Contractor May Recover Special Tooling Costs Reldt-
ed 1o First:Article and Production Units.—In Cape Tool &

<ty -
EPREE S S 3l

TI2FAR 49.402-3(e)(1) provides that if termination for default “appears appropriate, the contracting officer'should, if practicable, notify the contractor in writing of ~
the possibility of the termination.” The Army eventually |ssued a Show Cause and Cure Notice 28 days after the FATR due date.

'“Mpphed Cos 94-2 BCA 1 26,837, at 133,487,

M TP AN SRS S N i,

T4 ASBCA No 45526 94-2 BCA ‘l 26, 9l3

2 TR S R
VL TR T

715The price negotiated with the renovation ontractor was $32,649. The defaulted contract price (as mcreased to mclude a more expenslve fire extmgunsher) was
$23,850. The next low bidder’s price on the defaulted contract (as increased) was $27,847. SRR

716 The board helpfully noted that the prospect of feeding the troops baked chicken, instead of fried, was not so serious a consequence as to justify the sole source

procurement.

7'753 Fed Reg 43,285 (1993) (effecuve Aug. 9 I993 amendmg DFARS parts 249 and 252 by adding sect:lons 249 7003 and 252 249-7002)

N I i

7"Pub L No l03 160 § 1372, 107 Stat. 1547, 1817—20(1993)

. (
¢

TI9DFARS 249.7003; 252.249-7002. ‘Major defense program” is defined ‘as a program that is carried out to produce or acquire a major system “Subsmnnal
reduction” is defined as a reduction of 25% or more in the totu.l dollar value of contracts under the program: ‘See id. 252 249-7002(&) :

mld. 249.7003(b)(2)-

721 Sigma Science Eng’g & Technology Applications Corp., PSBCA No. 3635, 94-3 BCA §27,211. Vel s s L

T2The Postal Service relied on a“Method of Recrumng provnszon of the eontmct, whxch prowded that d1e “number of personnel under contract’ may be deereased ”

ormcreasedatanyume"ld.atl?li&l e SR P A ERR
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Die, Inc.,23 the government. terminated. for convenience a
contract for 124 turn-around assemblies after the contractor

had completed two firstarticles. : Theé contractor sought fecov-

ery for two “investment cast molds” which.ivere necessary-for-
both the terminated production units'and the first!grticles, !
asserting that'it was’ mspecial tooling." 7241 The ‘govérnmeit -
denied recovery ‘on' the'basis of the First Arfiéle cTausé72s”
The board held for'thé dontractor, ﬁndtng ‘that the ’conl:ractor’s

actions in: amomzlng the' costs’ over the firsi articlé’ and pro- "
duction umts was reasonablé. 7161 R L

R TR S o

ER RNV 1 TV R TR e b J S

L Contractor Recovery Not leited by Teﬁmnaudn for
Convenience Clause.—In Montana Ref mng *Co.,™ thé ‘gov:"
ermment terminated for convenience a fuel supply contract
afiter fallmg to order the guaranteed mrmrﬂum quantlty "The .
termmatlon or ‘convenience clause relleved government
from llablllty for unordered quantities, unless otherwrse stat- N
edi in the'contract. ”’723 The board determmed that the coniract
“otherwrse stated" that the\ government would purchasd the
mlmmum quantlty, and g therefore, the government was. llable,
for the contractor S damages. The board re_lected the govem- B
ment s arg ment that the Chrtstzan doctrme729 llmrted its lia- |
brlrty under the standard termmatlon for convemence,
dause-’:w e e sl PRt B A4 e

vt S FE IR 13 e L' ‘q.-t‘.fi:
F. Other Remedy Grammg Clauses
R R R A T AN LA WA
1. Dtﬁ‘ermg Szte Condmons —
STPIATEIE R O I VA S O T 3 14 L

Cdntr'dctar:May -Not Create Tts Own Diﬁ‘en'n‘g’ Site. Condi>>-
tion.—When a hazardous materials cleanup contractor inter-
mingled excavated fill, requiring the contractor to perform

723 ASBCA No.46433,94-3BCAT __.» 1994,ASBCA LEXIS:203 (Apr.-L1, 1994)

Shabowin SSEAT et s LB BT

acidity’ testinig bn the:soil to.distinguish:'the\hazardous’ from

nonhazardous material, it'sought recovery for.delay and test-.\
ingicosts based on a-differing site condition.?3}.,Thé contractor: »
based:its claim on contract language indicating that the waste .
was distinguishable based on color. The board found that the .

soil, was distinguishable by golor, until the contractor, inter-,..
mixed it, and, therefore; denied the ¢laim, barring @ recovery;:
fora dlfferrng srte condition of the contractor’s owp,making. pot

EELIEAITH S N TN
i "-'_-')! Poceald g

diconimniab bisod sd T

G?vemment I:Ieldelable for Thtrd Party s Inte:;ference \
with Contractor’s Work.—In Henderson, Inc., 32 the Coast A
Guard contracted for dredging near Cape Hatteras, North’
Carolma When a barge knocked out the only brldge o the
1sland the state transportatlon department and the De‘partment
of the Interlor arranged for ferry serlvrce until hrldge reparrs '
were complete but the ferry 1nterfered w'rth the dredgmg
wbrk ‘When 'the conttactor sought compensatmn for related
delays the Coast-Gliard trled to avoid lrabrllty in part b}" h
asserting that the operatmn ‘of the ferry was' 4 sbvereign ‘act,
and- that the government thérefore was not liable for! the delay'
costs The ‘board ‘disigreed, however, and foiindia basis' for
recovery in .a contract ﬁrovrern that ‘defiriéd when" the work '
site' would be ‘available to ‘the ‘contractot. i The board agreed *
that ‘the implementation of emergency ferty-setvice amourited
to'd sovereign act, but it also found that'when the'cdntract pro=+!
vides a 'warranty, the contractor is ‘entitled to relief forits:'i
breach, regardless of the cause of the breach!73 1« 2 Jave =

oo v ey beadte oy
b. Contractor Recovery Allowed for Delay Claim Sup-
ported by After-the-Fact Critical Path Analysis.—A contractor--

r i ooy ar) b

2 ,S'uspensronsr of Work.— . -,

SERDC AT D R e ADER A Y el

Nola v pernate el enhieong (L iy

i," o A2 sl el ToonerTmeat gl oo

724 See FAR 31.205-42(d) (loss of useful value of specral tooling is generally allowable as termmatton cost)

SR EELde Se 0l b p A S o e T

725 1d. 52.209-3, First Article Approval—Contractor Testing (before first article approval, acquisition of materials for balance of contract quantrty |s at sole nsk of

contractor, and costs shall not be allocable for termination settlements).

RSN TR [ PR A

e
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7260 The board noted that the contractor would: have had an unbalanced offer if it had allocated the: cost of the molds only.to the twao first articles:: See id: 158147

(permitting rejection of materially unbalanced offers). RYEE

7Z7ASBCAN0;A4?50. 94-2 BCAq 26;656_- £oaes [ IO RO e T TR VAN

728 The termination for convenience clause was a FAR deviation
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729G.L. Christian & Assocs. v. United States, 312 F 2d 413 (Ct CL), reh demed 320 F.2d 345 (Ct. Cl. I963), cert. demed 375 U.S.954 (1964) (court read omit-

ted termination for convenience clause into the contract by operation of law).

[ERRTIN P SEN TSRS DY SRS RO NN RCI 4 7, | 5 1 BV S eron & 4R)

7308ee FAR 52.249-2, Termination, for Convenience of the Government (Fixed-Prige).. The bosdrd in Montana Ref ining found the Chrisfian doctrine lnappllcnblé 1
because the contract included an authorized deviation from the standard termination for converience clause.: iy 7 o w0 e banTi b o abuni

7M1Geo-Con, Inc., ENG BCA No. 5749, 94-1 BCA { 26,359.

dIERE

72DOT BCA No. 2423, 94-2 BCA § 26,728.

A I 2R 0 T oD ens i b0 v

aeddao T Shy Tyl et w7

7 A dissenting Judge would have denied recovery because the “warrdnty” that the majority. fotmd was not express, and because the third- party sovereign that inter-
fered with the contractor’s work was not the United States. The dissent would have left the contractor to pursue recovery against the-State of North Carolind. Id. ‘at
132,995-98. For another recent decision dealing with interference with access to the contractor’s work area, see Technocratica, ASBCA No. 44134, 94-2 BCA
1 26,606 (government responsible for delays caused by denial of access to work site for failure to renew clearances for employees, because the contract did not

require new clearances).
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must:prove that government delay encountered during con-
struction actually affected. project completion before. it may
recover for the delay. . Generally this proof is difficult without
a critical path schedule or a similar analysis demonstrating

«causation between. the delaying event and late completion of

the project,’4 In.Hardrives, Inc.,735 however, the board
allowed - contractor to recover for govcmmem delays, despite
a lack of. formal critical path scheduling during the construc-
tion. - Through expert. testimony -during the litigation of its
claxm—based on an after-the-fact application -of; critical, path
analysns to-the. pmject—the contractor succeeded in demon-
strating causation between the delaying events and the, late
project completmn, and wonits appeal. . . .

" 3. Ltqutdated Damages by Anather Name ’—-Generally a
construction contract clearly sets forth its liquidated damages
provisions, and the parties understand how it allocates the
risks of late or olher unsatlsfactory performance ‘Another
contract clause may serve, a similar risk allocation function,
however, and be enforceablc even lf it provxdes for an adjust-
ment that is qunte hlgh, if that clause serves a different pur-
pose.| than a hqundated damages provlslon In Stapp Towing
Co.,‘lﬂﬁ the government had agreed ta.the. inclusion -of an

Equlpment Ordered but Not Used” clause,in a contract for
the shipment of dxesel fuel.  The clause gave the govemnment
the right to cancel a shlppmg ‘order. but required the govern-
ment to pay $450 per hour for demurrage737 for equipment

~ committed to the effort by the contractor, if the government

cancelled. The government sought to avoid payment of
demurrage on cancelled orders, claiming that the charge was
in reality a liquidated damages assessment, and that it was so
high as to amount to an unenforceable penalty. The board dis-
agreed, however, and found it to be a contractually agreed

altemate compcnsauon rate for the contractor’s equipment.
The board also noted the nsks mhercnl ‘when the parties,

include compensauon provisions in a contract that are not
evaluated in the award decision.

T34 See, e.g., Coffey Constr. Co., VABCA No. 3361, 93-2 BCA 1 25,788.
735!BCA No 23I9 94-1- BCA‘[26267 UV B TSI

735ASBCA No 4I584 94-1 BCA‘I 26 465

. 4. Variation.in Estimated Quantity—Fallout from Foley. —
In 1993, the Federal Circuit-ended the debate about how to
price work outside the allowable variation range of the Varia-
tion in Quantity. (VEQ):clause”38 by -holding that the contract
unit price should be the starting point in.determining:how. to
price such work, rather than repricing the excess work entire-
ly.7% In Labco Construction, Inc.;74 the government had
attempted to avoid paying the contract unit price for excava-
tion quantities oltside the allowable range, by adding an addi-
tional ‘line:iten :to the:contract:under the Changes. clause,7
and by paying a reasonable (but lower).rate for soil excavated
under that line item rather than’ paying the original unit price
in the contract. ' The board found, however, that the contractor
was entitled to payment at the original contract rate ffor excess
soil and rock that it excavated, because the VEQ clause is a
more specific:clause than the, Changes clause, and, therefore,
governs in overrun situations rather ithan the. more general
clause. .The board noted that if the government were free to
add an -additional line item for such additional work, there
would be no need for the VEQ clause in its contracts 42 -

coald :

S.. Permus and Respansnbtlmes —The Penmts and Rcspon-
sibilities’ clause?3 sometimes-produces harsh results for con-
tractors, causing them to bear unexpected expenses that-arise
after.contract award.  In Hemphill Contracting Co.,’¥ the
board mitigated that clause’s harshness:in a negotiated:con-
tract, because the government’s negotiator suggested that the
contractor use a debris disposal technique.(0pen-air burning)
that.did not comply with state law. ' When the government
ordered the contractor to use another technique to comply
with state environmental requirements, the board :allowed the.
contractor 1o recover its increased .costs, notwithstanding the
Permits and Responsibilities clause. The board found that the
parties had implicitly included disposal by burning as the con-
tract method of disposal. The board noted that in a sealed bid
procurement, the manner of performance is left entirely up to

the contractor, but in a negotiated procurement, the manner of

t

737 Demurrage is payment (o a carrier for excess time a contractor spends waiting to load or unload cargo. /d. at note 3.

A St G [N I I i

733FAR 52.212:(1.
79S¢ Foley Co. v. United States. 11 F.3d 1032 (Fed. Cir. |993)
HOAGBCA No. 90°115-1, 94-2 BCA 1 26.910. '

741 See, e.g., FAR 52. 243—! Changes—Fixed-Pncc

B BN chane g re e

742 [nterestingly, the Corps of B\gmeers is apparently unhappy wuh Foley, and has rcquestcd a FAR deviation to allow it to price separately work outside the VEQ
clause’s allowable variation range, rather than continuing to use the unit prices. See 59 Fed. Reg. 44, 120 (1994) (point of contact for more information is Patricia

‘ quanton telcphone (202) 272-096I)
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T4 ENG BCA No. 5698, 94-1 BCA 26,491, s et
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‘performance (and the cost paid for it) is affeéted by the négo-
tiations of the parties.sTheréfore;ithis agreement of the patties
limited the application: of thé 'Permiits ‘and Responsibilities
iclause, and allowed ‘the ‘cofitractof-to_ recover litsuiricreased
costs of‘pe'rfomlanCe.; ey radivie ol o boundr o ey
o nedd ot e

SURNES R 2P S Y D
G Value Engmeermg Changesr Corataa et doal My
drro 1t o0l A o ot BTG DINE G b

1., Federal Circéuit Reaffirms Kirlin,+In-M. Bianchi of Cal-
ifornia v. Perry,?5 the Federal:Circuit reviewed ASBCA deci-
sions ‘denying M.:Bianchi-of California’ (Bianchi) royalties
based. on twa:valuelengineering ‘change proposals :(VECPs).
Bianchi ‘had’ submitted the proposals to repackage boxes of
clothing, but the contracting officer rejected them.746 Later,
the agency accepted VECPs for the same idea from atiother
contractor ‘on a’separate contratt. ‘Bianchi‘alleged that the
agency’s acceptance of the VECPs of ‘thé 'second contractor
was “‘constructive :acceptance” 'of its VECPs, entitling it to
royalties. The govémment concéded at trial that it adopted the
same concept as the originally proposed VECPs. Néverthe-
less, the board denied Bianchi royalties based on the Federal
Circuit's 'decision in John J-Kirlin, Inc. v. United States, 47
which prohibits constructive acceptance of VECPs ‘after expi-
ration:of the praposer’s contract. On appeal, the court reex-
amined and reaffirmed the: Kirlin: ratlonale but remanded the
case for an entitlement. hearmg 748" : IS
P it e BERNINT
L i And ASBCA 'Denzes Old Clatm Based on: Klrlm —
The ASBCA alsa cited Kirlin in denying the contractor's
claim for royalties in Amplitronics, Inc.,7¥ wherein the ‘con-
tract for circuit card assemblies did not contain a:value engi-
neering clause. - The contractor submitted VECPs,?0 but they’
were all denied. . Ini1991, the contractor claimed it was &nti-'
tled to royalties because the agency ineorporated its VECPs;
into contracts'since 1987. ‘In rejecnng the contractor $ clalm"

IR 1) I A M T YO iy i P8

e

RTINS LIS ELLET s S AT L AL P W ILTI

74531 F.3d 1163 (Fed. Cir. 1994).

the ‘board ‘held ‘that, under IKtrlm. the' 'cbntractor could not
recover-bacause nts cbntract with ‘the hgency had exprred Iong
before ‘the alleged constructwe acceptance 500 -

S TR N N LA T S TR IR S

-3 Modtf cahon'of Runway Construcuon Was Not "End
Ttem” for VECP ‘Purposes.~ii a contract: for runway repalr.
the contractor proposed ' VECPs to'improve the’ runway con-
structiory process 752 * The contracting officer eventually ‘iised
the ' VECPs; but denied the’ contractor i'oya‘ltles. %dntendmé
that the deletion’ of work was a nohcompensable “reduction’of
end 'items. 353:0n"appeal, the board held'tha the'“€nd’ items”
for: purposés ‘of the Value Engineering’ ciause were the two
runways, not components of their sibbase.’ Because ‘the end
items (the runways) were not reduced the board granted roy-
altles to the COntractor wod R o

B Sl a1 o e I R R T SN T

4, Rejectwn of VECP Preclua'es Later Recovety Absént
Bad Faith.““In ‘ancther case 1nvo]v1ng Bianchi, the ASBCA
re_|ected a c]arm for royaltles based on a VECP for éertam
government constru'ctrvely [accepted its prev1ous]y re_]ected
VECPs by usmg them on later contracts. However, the board
héld'that once the contractmg ‘officer rejected ‘the VECP, the
contractor could not recover for its later use unless it showed
that‘the reJectlon was in'bad faith. "The board also found ‘that
Bianchi failed to establish that the VECP Wwas a change ot that
it would Save costs ST e e
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"1 The Erchfeay Formula— ‘ e L it

4. Federal' Circuu Clarif es the "Stand By" Reqmre-
ment~~The Federal Circuit rejuvenated the ‘Eichleay formu-“
l ;755 Just aé it appeared to be arlrhg 756’ In Interi‘tate General,

T LISV

e

745 The proposals involved enlarging the boxes so that more clothing could be packed per box.

PELINGE T O RIS E I 1008 IR )

747827 F.2d 1538 (Fed. Cir. 1987). JELRT L AL K

748 The initial hearing before the ASBCA considered quantum only, because the government had conceded the issue of constructive acceptance. iOn remand, the
court directed the ASBCA to determine whether the contractual relationship between the parties had expired prior to the constructlve acceptance and whether the

L m

contracting officer’s initial rejection of the VECPs was in bad faith. R LRl JRAT

T49ASBCA No. 44119, 94-1 BCAY26,520. ;. 1 coovn i Chu oy boal o net e o a0+ s p e e

730The contractor submitted the VECPs contingent on the government incorporating a value engineering clause into the contract as part of the VECPs. . .«  .:oix

751'The contractor claimed that the constructive acceptance of the VECPs also meant that the govemment constrnctively ineorporated the Val,ue !f.ngineering clause,,;

752King Constr. Co., ASBCA No. 38303, 94-1 BCA { 26,434, aff'd on recon., 94-2 BCA g 26,631. The proposals were to leave portlons of the runwny suhgrade‘
undisturbed, thereby reducing time and labor costs. A ‘

753 A “value engineering change proposal” is defined as a proposal that requires a change to the instant contract and results in reducing the ovérall projécted costto”
the agency without impairing essential functions or charactenstlcs, but does not include a change in deliverable end items only FAR 52.248-1.

ol vy - P D T
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7$4M_ Bianchi of Cal., ASBCA No. 37395, 94.1 BCA gabary o
Loa LA [N iy B ¢
7550ne of the best-known methods for calculating unabsorbed overhead during delays is the Eichleay formula. This formula takes its name fronr a 1960 ASBCA s
decision, Eichleay Corp., ASBCA No. 5183, 60-2 BCA { 2688, in which the board contemplated how to award the appellant a fair proportion of its-home office ©
overhead during a period of government-caused delay.

756 See Contract Law Div. Note, The Eichleay Formula—Struggling to Survive, ARMY Law., Dec. 1993, at 46. fAET T fo i
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Contractors, Inc..v. West,’57 the court relaxed the requirement
that, as a precondition to recovery of unabsorbed: overhead,
the contractor show that it could not take on other work during
a government-caused delay and that its workers :were “stand-
ing by.”738. In Interstate General, the contractor assigned its
workers:to other contracts-during a period .of igovernment-
caused delay.. The ASBCA deniéd recovery of unabsorbed
overhead under Eichleay because workers were not on stand-
by at the delayed project site.”® On appeal, the Federal Cir-
cuit held that the board misapplied the stand-by requirement:
The court concluded that the proper stand-by test focuses not
on whether idle workers are physically’standing by, but rather

n “the delay or suspension of contract performance for an
uncertam duration, during whtch a contractor is requrred to
remam ready to perform P60

Vo ' i

b The Erchleay Formuta Is the Excluswe Means of Cal-
culating Unabsorbed Overhead.—When unabsorbed overhead
is: at issue, generally the contractor:wants to apply the Eich-
leay formula.?6! ::However, in ‘Wickham:Contracting Co."v.
F tscher,762 the contractor contended that the Elchleay formula
. B AL RURTRERYDE IS UEAPOE L R TS ST o

Chy o i

RTINS Do i WAL T I e Bl
o ) we a5 LW
75712F3d1053 (Fed Cir. 1993) o

o % SR e sohnid

underallocated overhead to the delayed government contract,
knd argued that the court should .use’ the *jury verdict”
method.”s3 i Undér Eichleay, the delayed contract would have
received only 2 thirty-four percent share of the home office
overhead .pool.: The: contractor ‘argued that approximately
eighty percent of its home office activity was dedicated to the
delayed contraét; therefore, that contract should bear an eighty
percent share of the home office’s expenses. The court
refused to apply the jury verdict method, stating that “[w]hen
a contractor satisfies the prerequisites for application of the
Eichleay formula, that formula is the exclusive means avail-
able for calculatmg unabsorbed overhead to the delayed con-
tract.”76¢4. DTN :

2. Tatal Cost Methad Preferred iover: Jury Verdtct
Method.—Courts and boards use several methods to price con-
tract adjustments. In order of preference, these methods are
actual cost,”65 substantiated estimates,”66 total cost,”67 and jury
verdict.768 In"a nonprecedential opiniofi,’6% the Federal Circuit
criticized 'the board’s use of a’ hybnd jjury verdict-~—modified
total cost method 770 ‘The contractor had sought an equltable

B

PR L

758 Prior board decisions indicated that the cohtractor had to demonstrate that it could not have used its workers on other projects and that the workers were “stand-
ing by” at the delayed worksite.; See, e.g., CS&T Gen; Contrs,, Inc., ASBCA No. 43657, 93-3 BCA { 26,003; Decker & Co.; GmbH,:ASBCA No. 38657,.92-2
BCA 1 24,970; Interstate Gen. Gov t Contrs.,.Inc.. ASBCA No, 43369, 92-2 BCA ] 24,956; Gaffney Corp., ASBCA No. 36497, 92-1 BCA § 23,811,

&

59 ASBCA No 43369 92-2 BCA {24, 956
i

76°lnrerstate GerL C(mtr.r 12F. 3d at 1058. Accord C & C Plumbing & Heatmg, ASBCA No. 44270, 94-3 BCA 'l 27 063.

1o -.\i
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75'S¢¢ eg lntcr.rrare Gen Comr.r 12 F.3d at 1053; Commumty Heating and Plumbmg Co. v. Kelso, 987 F.2d 1575 (Fed Cll‘ 1993), CS&T Gen. Contrs {nc
ASBCA No. 43657, 93-3 BCA 126, 003 Lake Falls Constr., Inc., ASBCA No, 42995, 93-2 BCA 1 25.698; Decker & Co., GmbH, ASBCA No. 38657, 92-2 BCA{
24, 970 Charles G. erhams Constr lnc ASBCA No 42592 92—[ h(‘:A 1 24 635, Gaffney Corp ASBCA No. 36497, 9l-2 BCA ‘l 23 Bl 1.

I R P T T

76212 F.3d 1574 (Fed. Cir. 1994)
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763Courts and boards may adopt a _|ury verdlct approach when clear proof of injury exists, no more reliable method of calculation exists, and the evidence is sufﬁ-
cient for a fair approximation of the damages. See, e.g., Dawco Constr. Co. v. United States, 930 F.2d 872, 882 (Fed. Cir. 1991); WRB Corp. v. United States, 183 .

Ct. Cl. 409, 425 (1968); Service Eng’g Co., ASBCA No. 40274, 93-2 BCA { 25,885.

RN . oo
764 Wickham, 12 F.3d at 1580. Although the court’s broad language could lead one to conclude that Eichleay is the only method for calculating unabsorbed over-
head in all types of contracts, the court’s decision must be analyzed in the context of the facts of Wickham. Wickham involved a construction contract, and that the
court intended to overrule well-established case law applying other methods in nonconstruction cases is unlikely. See, e.g., Do-Well Mach. Shop, Inc., ASBCA No.
35867, 92-2 BCA  24,843; Miles Constr., VABCA No. 1674, 84-1 BCA { 16,967, Celesoo Indus., ASBCA No. 21932, 81-2 BCA 1 15.260; Allegheny Sportswear

Co., ASBCA No. 4163, 58-1 BCA 1 1684.

765 Cen-Vi-Ro of Texas, Inc. v. United States, 538 F.2d 348 (Ct. CL. 1976).

765 T1linois Constructors Corp., ENG BCA No. 5827, 94-1 BCA { 26,470, Lorentz Brunn Co GSBCA No 8504 88-2 BCA q 20 719 J MT Mach Co ASBCA

No. 24536, 85-1 BCA { 17,820 (1984), aff"d, 826 F.2d 1042 (Fed. Cir. 1987).

767 David J. Tiemey, Jr., Inc., ASBCA No. 7107, 88-2 BCA { 20,806; Concrete Placing Inc. v. United States, 25 Cl. Cv. 369, aff'd, 985 F.2d 585 (Fed. Cir. 1992);
Servidone Constr. Corp. v. United States, 19 Cl. Ct. 346 (1990), aff'd 931 F.2d 860 (Fed. Cir. 1991). When all the preconditions of the total cost method are not
present (eg., the contractor s onglnal bid was unrea]rstrc) revrewmg authorities have used a “modified total cost method,” which makes adjustments for the unmet
preeondmons See'Servidone Constr. Corp. v. United States, 931 F.2d 860 (Fed. Cir. 1991). 5

768See Paragon Energy Corp., ENG BCA No. 5302, 88-3 BCA { 20,959; Joseph Pickard’s Sons v. United States, 209 Ct. Cl. 643 (1976); Delco Elecs. Corp. v.

United States, 17 CI. Ct. 302 (1989), aff"d 909 F.2d 1495 (Fed. Cir. l990)

769Qlsen v. Espy, 26 F.3d 141 (Fed. Cir. 1994).

o

770 After using the modified total cost method to calculate the equitable adjustment, the AGBCA applied the jury verdict method to eva]uate the reahsm of the con-
tractor’s original bid, and concluded that the contractor was entitled to 25% of the otherwise allowable costs.
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adjustment for.costs incurred to overcome deficiencies 'in gov:
erniment-designated horrow pits. The court held that the board
ecretl: when it: applied:the juryiverdict.method, finding:ithat
“the -board.should have strictly applied the more:definitive
modified ‘total cost” method.”:. The-eourtireasoned that: this
latter; method is .particularly -appropriate it ‘situations where
detcrmining the nature or, amount‘ of-added werk is difﬁcu{l;ti;f,

i 3 poronrs 2Teni o nme D oann o o 0y o0
l, Contrqc;Dlsputes Act, (CDA)Llrtgatton S el b
EELAIN COR IO TS INPRR ¥ HES HET R PR R I QO MT N
,51, .Iur;sdzcnonr vty g oot oy sl l
sens boye’ st b en A ere dsedimin e s food

a. Timeliness of Appeal.—The CDAT! allows ‘conlrac-
tors ninety days to appeal a contracting officer’s final deci-
sion.”72. A board .of :contract, appeals may;not waive a late
filing.783.. In .L.C,:Craft,774, the .appellant’s attorney filed an
appeal two days:after the ninety-day-deadline.:: The attorney
asserted that-although his client.had received the final deci-
sion, his client;did:not understand it or the requirement fo take
timely ,action because jthe, contractor. was “physicalty handi-
capped” and had suffered “Stwanervous breakdowns.” - Noting
that the attorney provided no other evidence of his client’s
alleged condition, the ASBCA dismissed the appeal as
untimely.

1 b. Appellate Rights Advisory.—That the government’s: |:
failure to properly set:forth CDA ;appellate rights:in a final:
decision will toll 'the tithe during which’4 contractor must:filé -

an appeal is well established.””S In Caesar Construction
Co.,776 the contractor filed a six-count claim letter more than

three years before the appeal. Thereafter, the parties either; -

settled or the contracting officer issued a final decision on
each count.” However, in the final dedision addressmg one
Spec1f ic count, the' cOntractmg ofﬁcer falled . mform t.he con-
tractor of its CDA appe]late rlghts “The board found Jurlsdlc-
tion over this count and allowed the contractor to pursue its
claim.

1aov e Board Witholie Jurisdiction to- Hear Appeal Involving
ContractorStatus.«In E. Huttenbauer: & Son, Inc.{17T1the
ASBCA:held that;it lacked jurisdiction‘over. an -appeal «chal+
lenging the government’s decision to revoke a contractor's
status:in -the: DOD-Industrial Preparedness Production, (IPP)
program. . Thé: government’s action stemmed fromsnumerous
tefault terminations:and other deficiencies indicating contrac-
tor performance ;prablems.- Specifically electing:not to appeal
the default terminations, the contractor instead. appealed the
revocation action. The board declined .to assert: junsdlctiqn
because the contractor’s status in; the TPP program .affected
only. future dealmgs and did- not affect any -on-going: con-
tract.778, s aahian rennos b n0 e 10 Y S T GG
vl ienat st wrgna Lo dorie o et aie un
d. Contract Disputes Act Jurisdiction Found Despile the
FDIC’s Security Interest in Appellant’s Assets.—In Southwest
Construction Corp.,122 the \government. argued ithat ‘the board
lacked jurisdiction becayse-the Federal Deposit.Insurance
Corporation|(FDIC)..had itaken:over appellant’s assets,: to
include any interests.arising under the appeal. In essence, the
agency argued . that this placed. the government in'the position
of suing itself. The board rejected this argument, finding that
the appellant was a contracting entity when it filed its claim,
when the contracting officer denied the claim, and when it
filed its appeal.78¢ Further, the board noted that the FDIC had

« inpt filed an;appearance in-the:appeal or otherwise.communi=
o cated with.therb"c_)ax_'d; 'Hence, 'the bqard' held thaf‘t_h'e ‘FQICfs?
" ssubséqient acquisitidn of‘a $ecurity intérest in'the contractor's

assets, in and of itself, did not negate CDA jurisdiction over
the appeal.

ool R geidmulS D B b T 5 DL e e T e IR

e. Contractor's Claim for Storage of Freight Not Cov-

f " ‘eréd by the CDA.~Generally, the CDA hpplfes to all express

r 1mpl;ed contracts entered intd by the fecferal govemment
except at the discretion of the agency head a contract with a
foreign government or an internationalarganization.18!. How-

ever, under some cnrcumstances Congress provndes a specnﬁc
ERIEL RN PR [ | BRI i

-ty o Lbe e b ek i alelale oo o @ B s T L ARt LTS
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77'41USC§§601 613 i ) -
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T Cosiic Constr. C6. v, Umtcd Slaies. Gb’l Fad t389 (Fed Cir. l982) aﬁ"g ASBCA No. 26537 82-1 BCA‘I lS 541

774 ASBCA No. 47351, 94-2 BCA { 26,929.

773See, e.g., Pathman C Constr Co.v. Umted States 817 F 2d 1573 1578 (Fed Cll‘ 1987)

SilLALoT REA R IR Y
T16 ASBCA No. 46023, 94-2 BCA { 26,956.

FRR N B

77*ASBCA'No. 40888, 9423CA1“26§07 " ir PR L eie e

LRI SRV E R U TN DORTIE ' 0 S IO P AR A {1 R R P

T8 Sée also Coastal Corp. v.2Utiitéd States 713 F. 2d 728 (Fed. Cii.’ 1983) (h&ding thal an hnphed conn'acl to treat bidders honcstly and faxrly

CDA'’s scope).
T9ENG BCA'NG. 5286,/94-3 BCA'§ 27,120, /= ="
780 See also 41 U.S.C. § 601(4) (defining “contractor” as

Bl § €02(a); FAR 33. 203
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statutory -vehicle that preempts application. of the' CDA! ‘In»
Northeastern Pennsylvania: Shippers Cooperative Ass'n v.'.
United States,’82 the Military Traffic Management Command '
(MTMC) awarded a contract for.the transport of freight froma
. DLA warehouse to various points throughout the United

States. . During contract perfotmance, the contractor stored, ‘at

its expense; excess freight discovered'in its trucks that was'not.-
otherwise listedon!a government bill .of lading...The conirac-
tor would then -await!instructions:- from the: govérnment:as to .
the disposition:of: the excess:freight. vWhen ithe: government -
terminated the contract,’the contractor filed-a CDA claim for -
costs associated with storing the freight.. :-Declining to grant °
relief under the CDA, the Court of Federal Claims ruled that

the -reésolution of disputes involving -freight and passenger

transportation-services -was controlled:by-a spec1ﬁc statute733 }
preempting application of the CDA. et o

Pt SRR T

-2, Certlfcatton.—

i ~{" T R 'V”[J‘ x il . ",'
. Any Astempt at; Cemﬁcatzan Is Suﬂ' cient. —The CDA
currently requires contractors to certify all claims in excess of .:
$50,000-before; submitting them to acontracting officer.784 |
The Federal: Courts ‘Administration Act of 1992 (FCAA)75 -
eliminated:the bulk of litigative :;gamesmanship associated :/
with- challenging:the wording .of .claim certifications.786";
SAE/Americon—Mid-Atlantic, Inc. v. General Services
Administration,’®" reflected the extent to which the FCAA
relaxed the scrutmy apphed to CDA certlﬁcauons In lhlS

RIS UTE (U - ST B £

' et Wy i sk T it
78232 Fed. Cl. 72 (1994).

P R S N L SR P

78331 U.S.C. § 3726. et

HEER R SR { “\-' -

government speciﬁcations
Coir RS R
PREUSE EFES SR IN IS

BRI PR R

case, the appellant:submitted a'claim seeking, in: part, approxi- -
mately $196,000. - Accompanying its claim, the appellant
included a *“Certificate’ of Current:Cost or Pricing Data.”788
The GSBCA ‘noted that. the .certificate did not include either -
the first: or ‘third certification:prongs required under the
CDA.78? -Holding ithat the. “facus under. the FCAA is on’
whether any certification was submitted at all,”7% the GSBCA
ruled :that ‘appellant's cost and pricing certification met the !
mlmmum CDA junsdxctlonal requnrements L S TI T

I NER But an Attempt at Cernﬁcatton Must Be Made =
Although the FCAA has  greatly relaxed the scrutiny. .applied:
to CDA certifications, the contractor must make some attempt :-
at certification. Following an analysis similar to that used by
the ASBCA,™2 the Court-of Federal Claims dismissed a CDA
appeal for lack of jurisdiction because the contractor-failed to
submit “any cemflcatxdn, ‘defective 'or otherwise, wnh its
cla_]m793 ; ISR EXEls B : s

FEO R AR ] an [T CERS

-3, Whit Consnmtesa Clazm’ LOnEL L

TS (ST B I VYO e { LR U PL L RNNRPEVIPILL DO S ;

coa Contractmg Officer’s Unreasonable Delay Converts
Engineering:Change Proposal (ECP).into a:CDA Claim.—In
a case of first impression, th¢ ASBCA concluded that-a con-"
tracting officer’s failure to timely respond to a contractor’s -
“relatively simple” ECP converted it into a CDA claim.79* At
issue was a contractor’s ECP addressing allegedly defective -
Havmg recexved no deﬁmtxve

Fars

B O I R I L A SUATLSTEL IS B (0 L DY R ARSI A

gpnitivn s b ol iV DT A

7441 US.C. § 605(a). F‘AR 33, 20’7 Note however lhat FASA § 2351 inéreases lhe clmm cem( catlon threshold tequu'ement to SIOO 000 See supra note 79 and

accompanying texe.

785Pyb. L. No 102_ 572 106 Stm 4506 (1992)

HUAT 1

goee PO, TUR T

PGS :,')7 oo Ve

786 Spec:ﬁcally, the FCAA provides that defective certification language, in and of itself, does not deprive the board or Sourt of ]unsdlcnon Faced with a defective '
certificate, the appropriate tribunal merely shall require the eqntﬁgtqu B{q make the necessary corrections prior to rendering a decision. /d. 106 Stat. at 4518.

T87GSBCA No. 12294, 94-2 BCA { 26,890.

88 Federal Acquisition Regulatwn 15.804-2 requues cemf ed cost or pncmg data for the modlﬁcauon of a non- DOD contract expected to exceed $100,000 (FASA
§ 1251 increases this thréshold to $500 000) See supra note 27 and ﬂccompanymg text ek ; )

78941 U.S.C. § 605(c) and FAR 33.201 require the contractor to certify that: e I .
(1) the claim is made in good faith; (2) suppomng data are accurate and complete to the best of the pontractor s knowledge and bellef and
(3) the amount requested accurately reflects the ¢ontract adjustmem for which the contractor bélieves the Government is liable.

muSAEMiercon 34 BCAR 26800 s 133852, L e
¥l [
in reachmg its decision, the board specifically noted a pre-FCAA federal circuit decxsnon whlch held that the |dentncal cemﬁcatlon dld ot pass CDA junsdlc-
uonal muster See ReCon Pavmg. lnc v. Umted S(ates, 745 F 2d 34 (Fed Cir. '1984) Srre
.

ks e O S IS VRN L TR o

mSee Eurostyfe, lnc "ASBCA No. 4593‘4 /9. 94-1 'BCA{ 26,458 (holdmg that the' complete aLserice of a certification fendesed the claim mvahd and pn:cluded board .
from exercising jurisdiction).

: et e g o .
793 Hussam T. Hamza v. United States, 31 Fed. Cl. 315 (1994). In its decision, the court also listed a few “examples of ‘technically defective’ certifications that
may be cured.” /d. at 323 (citing H.R. REP. No. 1006, 102d Cong., 2d Sess. 28 (1992), reprinted in 1992 U.S.C.C.A.N. 3921, 3937).

[ v .
B S I

794S-TRON, ASBCA No. 45890, 94-3 BCA  26,957.
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answer for:more than:six months!aftér it filed its ECP, the .
frustrated :contractor 'restyled ithe. ECP as"a certified’ {’cldim".:
and requested the contracting officer’s,final :decision. i The:i
contracting officer résponded by .denying the ECP .and:stating -
that he was under mo obligation to issué:a:final decision, as no!:
“dispute”sexisted at the time the:contractor submitted its
“claim.”795 - The contractor subsequently-appealed the con-.:
tracting officer’s actions;. viewing the failure to -issue ‘& .final -:
decision as a “deemed denial.”’79% Noting that the facts under-
lying appellant’s ECP were “not complex,” the ASBCA found
the contracting officer’s delay in responding to the initial ECP
unreasonable:and converted the ECP:into a claim over whxch ,
the board could@ssert_}unsdlctlon 97, 0 s TR I
Pl oy e N e
by The: Dtspute Requlrement Can "Nothmg " Be a Sum '
Certain?-+—The Federal Circuit is again: wrestling with,the dis- .«
pute requirement for CDA claims. -In Reflectone, .Inc. v.i»
Kelso,78 a contractor submitted a request for an equitable’ -
adjustment (REA) secking compensation for costs it attributed
to government-caused delays. Before the contractor;had: cal-
culated its costs, the government asserted it owed the contrac-
tor ‘‘pothing”.for any costs associated with the alleged delay.

After.receiving ‘the- REA, with: supporting.cost calculations,

the -contracting officer issued a “final-decision’ denying the

REA.: On appeal,:the Federal Cll‘Clllt found ithat:the contrac- .

LS A I A L T IR SO LS L B TR S s R L (A AT )

i . aar
sl kit awiibe g bt W Ma b 1
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tor's REA did:not constitute a CDA ‘claim.?? - The court held
that despite the -earlier. statemeiits: by the Navy denying-any *
liability, no “pre-existing diSput‘e'” 'existed over the.'sum cer-
tain” as'it: was asserted in the REA. v -iv. . ¢ bobvsr (20 0700
Proirld orly nealue 0 inieny sev ob unde .
Referring to this’ position-as: "ﬂlogtcal onits. face,‘ltthe dis-
sent8® pointedly noted :that the majority's decision-creates:
what:it views as an unnecessary obstacle in the claim$ submis-
sion process.80! “The dissentialso argued that the CDA dispute !
requirement applies: only to routine.invoices or requests for )
payment, not REAs~—stating ‘that “an REA" 1s»anyth1ng but ar
routlne request’ for payment.!”802 i o o Dodaivni
TR UL SRREE N T ST S O E I SR )Jtl‘ AT orl an .n'n':‘f"‘«‘
The saga continues—on December 5 i1994,the Federal !
Circuit .vacated its: decisxon .and granted a: rehearing en
banc.893 Stay tuned. B T R L T S R C TR E & EAPEs

c. An Adjustable “Sum Certain” Is a Proper Claim.~—
Although perhaps “nothing” may not constitute a sum certain,
the amount contained in a contractor’s “interim" settlement"
proposal passes CDA muster. : In Allied-Signal:AeroSpace.
Co.,504 a contractor submitted: an. ¥Interim (Partial)”:tefrnina-
tion proposal, stating that the specified costs were estimates to !’
be adjusted as actual costs became known. :'After rejéction by«
the govemment the contractor resubmltted 1ts' Yinterim” pro- .

[ y
IR AT SN “..,\" . Tty IERRAR AN

RETS I SRRV SR N o l_i‘-il

795See Dawco Constr., Inc. v. United Slates 930 F 2d 872 ed. Clr l99|) (holdmg that a dlspute must‘extst prior to the Sl.lbl'l'uSSlOll of a proper CDA claxm)

9% See 41 U.S.C. § 605(c); FAR 33.211(g) (stating that the failure of a contracting officer to act on a claim within 60 days allows the contractor to treat its claxm as

“deemed denied”).

7975-TRON, 94-3 BCA § 26,957, at 134,229. The board specifically cited FAR 33.201, which states in pertinent part:

HE S PRI B

B
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O ¢

. A voucher, invoice, or other routine request for payment that is not in dispute when submltte}l is not a claim., The submission may be FONs ooy g ke

“verted to a clalm. by written notice 16 the contractmg officer as prowded in 33.206(a), if it is dlsputed ¢ither asto liability ‘or amount or u H . :

not acted upon in a reasonable time.

SRR LT ) I BINYS B BLITY e

Id. (emphasis added). See also J.AK. Constr. Co., ASBCA No. 45698, 94-3 BCA § 27,250 (contracting officer’s possessltm of contractor's request for payment

for ten weeks whlle pendxng audxt not unreasonable)

834 F.3d 1031 (Fed. Cir. l994) ‘re’g en banc gramed deaswn vacated, 1994 U.S. App‘ LEXIS 44181 (Fed. Cir. Dec. 5 1994)

799 A CDA claim is defined as:

[A] wntten demand or Wntten assertlon '6y one of the contractmg pames seeklng,

st o by

ot onenrast e ey w:‘luf:yj."‘:vn:-if o

L7l FADC G D) et p

I A AR LIV )I'“\‘)\‘
a mattcr of nght 'the payment of moncy in a sum e

certain, the adjustment or interpretation of contract terms, or other relief arising under or relating to the contract.

FAR 33.201 (emphasis added).

s PP I PO A It ) I FETRIE LT e [P L AL A  EO I SRR U WS o) IR A Ity STV PRERTAIE S SO SET S SR L I
80 ronically, Judge Michhl. tlte‘autho'r‘ of the SFF]n}'J?ﬂ, Dawce decision on which the majon"ty l‘B‘Illt‘:d,‘ \:vrp;‘e‘the olssentiné opinion. . .
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chat b antaetr 1))
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801 See glso Midland Maint., Inc., ENG BCA No. 6080, 94-3 BCA § 27,215 (board notes that “faJllowing an over-bureaucratxzed FAR prov:sxon to thwart the -

CDA'’s overriding intent to resolve disputes is a step backward”).

v o l P . L
B"zlnterestmgly. the ASBCA has lepeatedly mterpreted Dawco exactly oppostte from the dxssentmg opmlon s mterpretanon In t.he vleyv of the poard how n con- :
tractor styles its submission, as an invoice or an REA, is immaterial; to be a valid ‘CDA clzum it must be preoeded by a dlspute ‘See, e. 8- Raven Indus., ASBCA
No. 44048, 93-3 BCA 1.26,031; ; Saco Defense ASBCA No . 44792, 93-3 BCA { 26,029; RMS Technologies, Inc., ASBCA No. 44727,-93-2 BCA1 25,789, recon.

denied, 933 BCA {26,023,

8031994 U.S, App. LEXIS 34181 (Fed. Cir, Dec. 5, 1994).
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804 ASBCA No. 46890, 94-3 BCA{ 37,080, - '*
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posal as a “claim for payment.” Finding jurisdiction, the.;  ment proposal submitted pursuant 10 FAR 52.249-2 is a “spe-:

board ruled that a “clalm for a specnﬁc amount, based on, estl- cial type of request for payment,” and not a “routine request
mates and sub_]ect to adjustment when actual costs become . for payment" that otherwise falls within the scope of a CDA ..
known, is not an improper claim under the CDA.”805 . .. . claim.®!), Hence, the court observed that;the requirement for a
et . ,'! o pre-existing dlspute may:well not apply to a termination set-
d. Government’s Request Jor Plant Clearance and Audu tlement proposa.l T LT \ ;
Precludes Existence of Dispute.—~In Essex Electro Engineers, ; L
Inc., 806 the govemment termmated for convenience its con-- _ f Govemment 'S Default Termmauon Necessarzly Puts
tract wnth appellant In its first request for costs, the contrac- Resultmg Request for Costs in Dispute.—-In-Boeing Co. v.
tor stbmitted what it referred to as a certified * clalm, L United States,8!2 the contractor had previously appealed the
mcludmg cost mfonnatmn supportmg 1ts submnssmn The propriety .of the government’s default termination decision.
contracting ofﬁcer. followmg the agency ’s standard proce- After ﬁlmg its complaint with the court, the contractor sub-
dures regardmg termination proposals then requested a plant mitted - two termination for convenience settlement claims to
clearance and a DCAA audit of appellant’s submlssmn The the contracting officer. The contracting officer took no action
contractmg olﬁcer also noted that the ‘contractor’s submlssmn * on the claims, and the contractor .subsequently amended its
was not yet in dlspute Statmg that it had “unquahf iedly’ aban- complalnt to include the claims, treating them as having been
doned negotiations,” the contractor rejected the government’ s - “deemed denied.” The government opposed the amendment,
response, asserting that the contracting officer could not “dic- asserting that there could be no pre-existing dispute regarding
tate when a claim exists.”87 Finding the contracting officer’s the termination settlement cost claims so long as the propriety
request for a plant clearance and a DCAA audit to be reason- of the underlying default termination was still at issue. Char-
able,808 the board dismissed the appeal on jurisdictional. acterizing' the government’s argument as' “fickle,” the court
grounds, ﬁndmg that .no pre-exnstmg dnspute exlsted at the held that -appellant’s claims were necessarily in dispute’ ™

because‘the “‘government had denied llablhty for them

time appellant submitted |ts “clalm .
A through its ISSuance of a default termmatlon 1813~

0

e Does the Requtremem for a Pre exlstmg Dtspute ST ERE A :

Apply t0 Termination Settlement Proposals ?—The Court of I Gets Late Early out There” 814 - Contractmg O_ﬁ"
Federal Claims recently offered additional “grist for the CDA " cer's Final Decision.<-In KIME Plus, Inc.8'5 a ‘contracting
dlsputes mill,” addressmg in dicta whether a contractor s sub- officer telefaxed her final decision denying contractor’s claim
mission satisfies the Dawco dispute | requrrement 809 Desplte . to the contractor’s project office,816 advising the contractor
dlsmlssmg on Junsdlctlonal grounds an appeal mvolvmg costs . that it had ninety days to appeal the contracting officer’s

" associated with 4 termination for convenience,$10 the court action “from the date you receive this decision.” On the same
gratultously noted that a properly cemﬁed termmatlon ‘settle- day, the contractmg ofﬁcer telephoned the contractor’s presi-

L3 '

% atlJ498l o 1.: Y L R

AT g SR - : SUECIERPRELIRL N3 55 TE I A0 A SO S R LA N FER . .
806ASBCA No. 45663, 94-2 BCA126902 recon. denied, 94—3 BCA‘[27250 i T L TR VLN DU RS IS
: . A ST L W e AR PPy

807 /4. at 133,960. Appellant funher alleged that the agency had “a tr.\ck record . . . of delays for years before any effort is made to resolve terminations for conve-
nience while the contractor is left with financing the Government’s debt.” /d. - oo Tt e

808 See also J.AK. Constr. Co., ASBCA No. 45698, .- BCAY__, 1994 WL 58995] (Oct 2L l994) (conu'aeung officer's requirement for audit to evalume'
contractor *s cost submission held to be reasonable). o PR T R R A S LRI I : E

809 Alvarado Constr., Inc. v. United States, 32 Fed. Cl. 184 (1994). ‘ SO A
810The Alvarado court dismissed the claim, submitted in 1988, for lack of jurisdiction due to-a defective certification. As of October 29, 1992, however, proper
certification no longer is a jurisdictional prerequisite. See Federal Courts Administration Act of 1992, Title IX, Pub. L. No. 102-572, 106 Stat. 4506, 4518 (1992)
The court held that it lacked the equitable authority to extend the remedial language of the FCAA to encompass pre-October 1992 ¢laim submissions.
811 See FAR 33.201. : R S [ZE R LY R M RO i
8123 Fed. Cl. 289 (1994). el T T B T I N KPR ST L T e O B O R
81314, at 292. The court also noted that the ASBCA’s practice-of bifurcating the entitlement and quantum: portions of appeals involving default terminations was
not requlred by the CDA's disputes clause. Rather. the board’s pmctlce reflected its mandate to ‘provide a *'swift, inexpensive means of resolving contract dis-
putes.” Id. at 296.
814 Yogi Berra quoted in 776 STUPIDEST THINGS EVER SaID 195 (1993).

croal IR TR
" BISASBCA No. 46580, 94-3 BCA { 27,128, recon. denied, ____ BCA ___, 1994 WL 590061 (Oct. 24, 1994).

[ P 1L IS :

816 Federal Acquisition Regulation 33.211(b) provides that the “contracting officer shall furnish a copy of the decision to the contractor by eemﬁed mail, retun
receipt requested, or by any other method that provides evidence of receipt.” (emphasis added).
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dent and’informed”him of her'decision, itnd mailed himi ‘™!
duplicate of the telefaxed decision:’ The tdnttactor appéaled
thé ‘goverrimefit's final decision ninety days after receiving the '
certified maifl copy, blit'more than nirddty days after receiving
the telefaxed ‘éopy:: Finding the appeal to be‘ﬁmely.’thé‘board'*l
held that the government had created “understandable confu-!’
sion” by failing to specifically indicate which receipt date
apphed” ‘the telefax transmission' date or the date the: c()ntrac-
tor’ recelVed e’ malledcop)!r of the final decnsron 817 v e "
aitt PRIy I \u doivgee el s oo oady VA
-5 ‘Final‘Deécisions and Their Standard of Relvieul -hAt
isstie’in’ Wilnier v. “United ‘States8|8 was Ithe’t:\hdentlar‘y value
of ‘admissions of liability contained in' ‘a contracting: ffider’s &
final decision: 'Relying on pré'CDA'case Taw ‘that such’state: -/
ments'were' éntitled to'a strong' presumption of validity,819 the '
Court ‘of Fédéral Clatims' had ‘¢onsidered the contracting offi- -
cer's final decision as “evidence'1: . that must be considéred
and'Weighed.””820if On -appeal ‘to* thé Fedéral ‘Circuit.l-'a”tlir’ee-*’?
_|udge panel hidd affirmed this judgment B21o{i ohnriee Y
TR saai dn Wik anve ol rfm?v'u TEICTR I
;The Department; of Justlce asked for.a reheanng en banc. ",
The,court then, vacated. the panel decision and reyersed the !
Court of Federal Claims’ judgment.822, Stating that any,
_reliance on caseilaw to the contrary was. ‘'misplaced,” the
court held that the CDA mandated a de novo standard of
review which precluded attributing any presumptive eviden-
tlaryrvalue to the ﬁndmgS\and conclusions of a: contractmg :
officer’s fipal declswn T T TI TI TPt I PP A PATRRot 1 o

R I S S NIV 1) SO LDt

SR

6 Pleadmgs—‘" ‘

,m- lr"’ . G

ject of Final Decision. —In its “Answer to the Government s
Complaint,” an appellant asserted what it described as a “new
matter,” consisting of allegations that the government’s war-
ranty claim was part of a conspiracy to eliminate the contrac-
tor as a bidder in future potential contracts.824 The
government responded with a mouon to stnke. contendmg

I T T ] L R L A P I P IR o1 AT R LN RN AR TV NI

L

that‘appellaht ] allegatlons were' 6t the subject'of a ‘cdnitract-"
ing “6fficer’s Tinal dec1s1on ’Défiying the gove ‘rnmeht' ol
motion’the 'board Viewed the contracl(lr’s allegatxons as affir-"'
mative defefises, Which do not constifite CDA Elaifiis’or othe ™
ervvnse r\equrre a contractmg ofﬁcer s final d‘ec1s1on .
e VLU QYA & ' FEEN A  TOPTA (VORI S O
“b." Contractor’s Assertion"sf' Afﬁrmative Monél‘ar)l \
Claims as Part’ of Defeﬁsé Agamst Default Termination
Requzres Finat Decision.—The' ASBCA §ranfed 2 govemmént
mouon lo smke monetary clalms 1nla contrac'torl's complannt

yitny

that otherwnse challenged the’ govemrnent 5 default temuna—

tlon 325 The board concluded that the contractor s appeal
expanded its defense agalnst the def'a}!lt ,determmatlon to,
encompass afﬁrmatwe monetary c aims ,against, the govern

ment . The board held that it was yvxthout Juqsdrctron ,unul the
contractor submlts 1ts monetary cla.lms to; the/contractmg ofﬁ- :

cer and recerves a fmal decxsron.

AT H TR T R N PR MU
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’Nonparty Lrable for Costs 6f ’Complymg wn‘h Board
Subpaena =In Cogefar-lmpresz’t US A Inc 826 the contractor E
appealed the government’s default ‘tefmination 'of & Gontract i
build a detention fac1hty At the contractor’s reguest the
board 1ssued a subpoena ‘duces tecum tolbe served on a non-
party archltect-engmeer (A- E) fi rm that was responSIble for
the desrgn drawmgs of the facrllt The A -E ﬁrm also provnd-‘
ed consultatlon to bolh the govemment and appellant durln‘ '
the ill-fated contract performance perlod ‘Addmonally, the
board noted that the' govemment ‘had notnfled tl1e Al ﬁrm )
that 1t ma; be hable for. delays on the project assocrated Wllh
the ‘contract termmatlon Desplte that it was not a named
party, the board concluded that the-A-Efirmhad a “significant —
nexus” with the events leading to the dispute at issue in the .,
appeal. In light of its deep involvement, the board held that
the A-E-firm had a duty.to “shoulder the burdenof costs .. .**

mvolved in complymg w1th the subpoena 827
VED BRI T PR SR TURAN I I
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817The ‘board specifically.distinguished this appeal. fromian earlier'appeal involving similar circumstantes, Tyger Cohstr Co., ASBCA No. 36100, 88-3 BCA {
21,149. In Tyger, the government specifically stated that the 90-day appeal period started on the date the contractor received the'telefax copy of the final decision: 5%

81824 F.3d 1397 (Fed. Cir. 1994).

819 See ).D.-Hedin Constr; Co. v. United States, 347 F.2d:235. (CL CluE965).: | vl o1
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$20Wilner v. United States; 26 Cl. C1. 260, 279(1992). .+ o5 |

821 Wilner v. United States, 994 F.2d 783 (Fed. Cir. 1993).

822 Wilner, 24 F.3d at 1397. Of the eleven judges hearing the case en banc, only the two judges who issued the initial circuit opinion dissented.
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823The Federal Circuit nioted that reliance on the pre-CDAiHedin cise not-only contradicted the ¢lear'mandate of the CDA ‘but rzln ’cont.rary to the oourt s subse-l
4 10m

quent decision, Assurance Co. v. United States, 813 F.2d 1202 (Fed. Cir. 1987), interpreting the 'CDA -us tequiring & de novo review-of final decrsrons’ PG b

824E, Huttenbauer & Son, Inc., ASBCA No. 44639, 94-2 BCA { 26,903,

825Honig Indus. Diamond Wheel, Inc., ASBCA No. 46875, 94-2 BCA { 26,955.
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826 DOT BCA No. 2721, 94 3 BCA'] 27,117, recon. modtfed 94-3 BCA‘[27 183
P Lol arvaen silb e ped Fyga oot b

327ld nt 135 IS7 Vil

72°

vorp o
b

w e . oo
e o A,

FEBRUARY 1995 THE ARMY LAWY

Lo et

EF DA PAM 27.50-367




1.

8 Attomey s Fees and Casts —_

it b e e AT G e T

“a. ‘Issue of First Iripression Does Not Jusufy Govern-
ment’s Position.—Despite-the dppeal involving an ‘isste 'of -
first impression, the ASBCA declined to find the govern--
ment’s position substannally Justnﬂed and awarded appellant
its attomey;s fees 'and costs. 828 'In the underlymg appeal 829
the ASBCA ‘ruléd that the govemment*must pay Prompt Pay-
ment Act$30 interest penalties due to ﬂ'le nondeerery of checks
stolen’ by a govemment-contracted couner n: sustammg the
contractor’s claim for EAJA fees, the board held that,’
although the government’s posmon was fot * wnthout reason,"
the legal’ principals’ involved in the dispute’ were not so “new
or novel” as to substanually nstlfy 1ts posmon 81

- b. ‘Appellant’s SubSequent Aél:epmnce of ‘Amount Ten- :
dered in Initial Settlement Offer Does Not Preclude Award of
EAJA Costs.—At issue in Gréver Enterprises, Inc.83? were'!
two claims: one based on an apparent typographical error of
an option year unit price,$33 and a claim involving the base
year of the contract. The government offered to pay to con-"
tractor at the $18,000 unit prlce if the contractor would with-
draw both of its claims:* The cofitractor refused:’ ‘During the’
ensumg hearing, the government conceded liability on the unit
price’claim ‘and agreed to pay ‘the $18,000'unit price. The
contractor continued to litigate the second claim, which the
board subsequently denied. Followmg the board's decision,
the contractor requested EAJA fees 'and costs' incurred in pur-
suing the unit cost ciaim. ' The government argued 'that;'*
because the amount ultimately paid’ Was ‘equal to that ériginal-
ly offered in the séftlement agréement, the contractor was not !
entitled to recovery.  The board disagreed, finding the govern-
ment’s position on this claim so “lacking in both factual and

Iegal support" that the dOntractor “shotild not: have had to pur-’ ;

sue the ! umt pnce cla1m m lhe ﬁrst place "334 L

9 F maluy of Agency Baard Dec;szons —The Federal Cir-
cuit will review only final agency board of contrdct appeals”
decisions.835 A board decision becomés final when the timé’

allowed for seeking reconsideration has lapseds3$ or a party
has appealed the board's decision to the Federal Circuit 87 If

an appellant first appeals to the Federal Circuit, the board will '

not consider a subsequent motion for reconsideration, even
though it may otherwise be timely filed.838 Nucleus Corp.8%
presentéd’ yet another tw1st on the subject of finality. In
Nucleus, the contr ctor: “first filed a timely request for recon-
s1derauon ‘with the board, and then appealed the board’s deci-
sion to the Federal Circuit before the board could render a

decision on  reconsideration. After ralslng the issue of fi nallty )

sua sponte the bodrd concluded that the original ‘decision was

not yet final, and,  therefore, it had ]urlsdlcuon to consrder”

appellant s motion for reconsrderatmn <

1 0. Mtscellaneous —

S ] AR

U rd
VA B

"a." Ignorance’ of the “Law™ May Be-an Excuse: Cam‘rac- :

tor Successfu!ly Argues 1t Was Not Aware of Changes in’
Board Rules.~“With thé changes mandated by ‘the FASA; all’
parties must’ §tay abreast of the procedural changes affecting “
protest'and appeal litigation. Nevertheless, a- foreshadowmg
of how the boards'may deal with partJes lacking a full apprecia- *

tion of the FASA changes'may have been providéd in a retent”
GSBCA decision involving 'a CDA" appeal. ""The GSBCA’
recently -implehiented new procedural rules for both Brooks |
Abt840 protests'and CDAappeals.®4! :Aong the revisions,'the
board must receive requests for reconsideration not later than

828Sun Eagle Corp., ASBCA No. 45985, 94-2 BCA § 26,870. At issue was a contractor’s claim for fees and other litigation expenses ‘submitted pursuant to the

Equal Access to Justice Act (EAJA), 5 U.S.C. § 504.
829 Sun Eagle Corp., ASBCA No. 45985, 94-1 BCA § 26,425.

83031 U.S.C. §§ 3901-3906.

83194.2 BCA 1 26,870, at 133, 699. See also ABC Health Cnre. _VABCA No. 3462E, 94-3 BCA 1 27, 013 (although issue was one of first rmpressron apphcatlon of. )

traditional rules of contract interprétation’ rendered governmént's position unreasonable),

b

832 ASBCA No. 44331, 94-3 BCA 27,139, "7+ duiei n o

A
L T S

833The contractor alleged that, because of a typographical error, its option year unit price was stated as “$1,800" ’rather than its intended price of $18,000.
I e ik U EIEATE DR IE) I R S (6T (NI OO N I B S A . T :

834 Grover Enterprises, 94-3 BCA { 27, 139 at 135, 273

PETAR SRR

S
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835 See Dewey Elec. Corp. v. United States 803 F2d 650 (Fed Cll' I986). Falrchlld Republlc Co. v. Umted States, 810 F. 2d 1123 (Fed. Cll’ 1987); 28US.C. §

1295(a)(10).

836 For the ASBCA, Board Rule 29 allows parties to file a motion for feconsideration within 30 days of receiving the board's decision.

83728 U.S.C. § 1295 allows parties 120 days to appeal board decisions io the Federal Circuit. .

838 Signal Contracting, Inc., ASBCA No. 44963, 93-3 BCA § 26,058.
9 ASBCA'No. 39612,94-9BCA 126,862 1
84040 U.S.C. § 759.

84158 Fed. Reg. 69,246, 69,251 (1993) (effective Jan. 3, 1994).
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thirty days after issuance of ‘an,appeal decision.842 In Ade-
laide Blomfi eld Management Co. v> General Servtces Admm-
istration,%*3 the appellant apparently relied on the “old” rules
and mailed its request within thirty days of the board’s origi-
nal declston. In response to the goyer\nment s motion to dis-
miss, appellant contended that it was unaware of the rule-
change until it recelved a copy of' the new rules after filing its.
request for reconsrderatlon Although the board;prevtously !
had published. the new rules in the Federal Register84 the
board agreed to review the request under, the old procedure -

b F nvolous Appeal Mertts Sancuon Agamst Contractor
and lts' Counsel. —In Dungaree Realty. Inc. v, United
States,845 the contractor appealed a Court of Federal Claims’ ,'
decision dtsmlssmg its complamt for lack of jlll'lSdlCllOl‘l 346
The. conxtractor s,counsel filed a brref wnth the Federal C1rcu1t .
whigh. consnsted of a one- sentence argument.?“} Fmdmg 4
appellant 5, actlons to be frlvolous the court, assessed sanc-
tions against the contractor and its counsel i [in.an amount equal :
to double the government’s costs.

Vo, At
¢. Court of Federal Claims Issues Surprtse Deczswn on A-
12 ,Navy Bomber-Dispute.—On De¢cember 9, 1994, Judge
Robert H, Hodges ruled that the:government had unproperly ,
termmated for- default the Navy’s A+12 camer‘based aircraft -
program.B“B Unttl this surprise decrs1on was issued, commen-
tators ‘had predlcted the litigation surrounding-this: program :
would hecorne the costl;est federa]. lawsult in history.845
ruling whlch stated ;n part “Testm;tony and other evidence at :
trial, showed: that the  A-12 contract was,not. terminated. .
because of .contractor default. The contract . was termmatedr

o SRR L P (7 AT oot G b

M"-'GSHB,CA R.P. 1(bX35)(), 33. .

soacilvr i Tt ke 0 o s
843GSBCA No. 11909-R, 94-3 BCA | 27,158.
844 See 58 Fed. Reg. 69,246, 69,251 (1993) (effective Jan. 3, 1994).

#M530F.3d 122 (Fed. Cir. 1994).
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B .
M5The lower court dlsmlssed the complamt because the contractor ‘had not submrtted a proper CDA clatm to the contractmg ofﬁcer ld

= B oy o « 1
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because the Office of the Secretary; of Defense withdrew sup-
port and funding from the A-12."850 News analysts opined
that the decision ¢ould .cost the government:$2.4 billion—$2
billion for the firm s de\(elopment costs and. $400 million for

legal costs.851 -, 1} 1y boite DA ',11;::‘;‘1

It

ors rd ASBCA Appeals Decreased Margmally burmg F Y
1994. —In ifs. annual report of Aransactions and. proceedlngs,
the. ASBCA noted that the number of CDA appeals filed in
FY, 1994 dropped sllghtly In FY 1994 the ASBCA docketed
153}3 appeals, compared to 1551 m ‘FY 1993 _Over the last.
five Fiscal Years,- however, the number of appea]s docketed
wrth the board has dropped approxrmately thtrty-one percent.
The board report also indjcated that the ayerage life852 of an ,
appeal decided by the board in FY 1994 was 462 days. Final-
ly, of those appeals that either.were denied or sustained, the
ASBCA sustained 225 appeals (fifty-two. percent) and demed
208 appeals (forty-exght pereent)u 3 oei v
U " (15 1t [CTP RIS j‘ VRN VIR
v Loy £ :

KA 9w

VL Speclal Toplcs e .’1 '
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A.,Contractmg forlnformanan Resoprce,;‘ T T

1 ADPE (Automauc .Data Processmg Equgpmertt‘)
Cases_ ’ l,1lll E TR

,(l’ '1",‘113 o e,y

i r
10T . el an BT i

@ What ls ADPE ’-Pln Pmdar Donnelley Pamzershtp V'
Depan‘ment of Commerce?33.the GSBCA pnce again had an -
opportunity. to define what constitutes ADPE under the |
Brooks Act.854 .The Patent and Trademark Office (FTO) had a ;
requlrement forrproductlon of photo composition: tapes and

T TN R S SR T P ity Y et S

¢ T o . IR R R ENTR EER R S

847 Appellant provided no citation to the record or legal authority to support its position, but merely stated: “The Court of Fedgral Claims’ decision cannot be sus- -

tained since Plaintiff's case lies in contract.” Id.

R A H SR

848 McDonnell Dcuglas Corp v. Umted Statcs No 91 1204C (Fed Cl ﬁled December 9 |994) (order vacatmg termmatlon for default)

S B R PO Canth el igo e

849 See Andy Pasztor, Dispute Over A-12 Navy Bomber May be Costliest Federal Suit Ever, WaLL ST. 1., July 27 1994 at B10.

t‘50.5'e¢ McDonnelI Douglas Corp. v. United States. No. 9]-1204C (Fed. Cl. Dec. 9, |994) (order vacating temtination t‘or default). NaznnY
831 Ralph Vartabedian, Two Conrt‘faerqrs.llfia_ Ruling QI!.A]I? Project, L. A. TimMES, Dec. 10, 1994, pt. D, at 1.

852 A “life” of an appeal is defined as the number of days from date of docketing to date of decision. . .

B53GSBCA No. 12667-P, 94-2 BCA § 26,673.

85440 U.S.C. § 759. Section 10005(f)(3) of the FASA renames the Brooks Act the “Brooks Automatic Data Processing Act.”

older term “Brooks Act.”
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For clarity, this section will use the -
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data tapes. The protester’ claimed that ‘the PTO' failed to
obtain & required DPA to conduct’ ‘the procurement 855" The
board examined the’ solicitation and determmed that it focused
on entry of computer data 'onto the'tapes. Using the GSA’s
regulatory gurdance.‘”6 the board held that the data entry
requirement made the t:ontract ‘onie for Federal Information
Processing (FIP)357 “support services” and that'it was subject
io the Brooks Act. 'However, the board also'held that the PTO
acted properly because the acquxsrtldn was’ wrthin ‘its b]anket
DPA8%

In Advanced Video Prodicts, Inc. 859 the protester chal:
lenged a Department of Veterans Affalrs acqursmon for a
“picture archival and commumcatrons system using dtgltal-
ized photography,’ arguing that the Department of Veterans
Affairs lacked a DPA. The agency contended, However, that
the system was a “medical device” and that any use of ADPE
was incidental 860 The board held that the "mcldental use”
rule did not apply because the system was a “FIP resource.”86t
The board also noted that the Brooks Act did not exclude
medical FIP resourdes from lts coverage :

U

b.” What Is “Urgent and Compelhng » ?—Under 'the
Brooks Act, a trmely postaward protest ‘creates an automatic
stay of procurement actron unless the GSBCA finds that

urgent and compellmg crrcumstances whrch srgmﬁcantly

rip e

I CEIEETIV S £y DD ".:v

v
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affect interests of the United States will not pemut wartmg for
the decision of the Board."862 In response to a protest of the
GSA's award of a contract for support services, the GSA
asserted that urgent and ‘compelling circumstances precluded
the automatic stay.863 The board disagreed, findmg no urgent
and compelling circumstances because the GSA could extend
its current contracts864 and preserve the status quo untrl the
protest was reSol\led 865 oo
O

c. CBD Noucé ‘Not Enough for Losers —In Technolagy
Advancement G’roup, Inc V. Department of the Navy,“ﬁ the
Navy placed notice of an ADPE contract dward in the CBD,
but drd not dlreclly notlfy the losers of the award When a
CBD notice was constructrve not1ce of the award "'The board
disagreed, holdrng that no statute exrsted makmg a CBD
notice “constructive notice” to the world.” Because a CBD
notice was required only for contracts subject to the Trade
Agreements Act867 or contracts that' hkely would result i in sub-
contracts, it was- unreasonable to expect offerors to scan the
CBD for such notices. ' '

e 5

2 Resrrrctzve Specrﬁcauon Cases =
a."'Government May Need to Check Computer Cata-
logs —In Integhared Systems ‘Group, Inc v. NASA 368 the

Ot

T i

855 Under the Brooks Act, the GSA is the only federal agency authorized to acquire ADPE for the federal govenment. However, the Act authorizes the Adminis-
trator of the GSA to delegate this authority to executive agencies to make ADPE procurements 40 U.S.C. § 759(b). : Without such authonty the agency s actlons
in procuring ADPE are void. CACI, Inc. v.Stone,990F2d1233(Fed Cir,1993). . .- il : .

l156Fl\RMR..mpranote49|,201-2.(‘)01. o I
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857 Federal lnfomtauon Processrng resources is the FIRMR term used to descnbe ADP s servrces _ )

(, ; R '_””y - v b ) ;oo .- PR s H T 3
‘”Under the FIRMR the Administrator of the GSA has rssued a blanket delegntlon of authonty to executive agencies to make ADPE acquisitions up to certain lev-
els without prior GSA approval. In this case, the delegatron in effect at the tlme of the sohcrtatron allowed agencles unhmrted authonty to contract for FIP support
services, - o P LT L A KT

839GSBCA No. 12848-P 94-3 BCA q27, 066

o PR L e T ¢
mUnder the FIRMR contracts that use ADPE on an |nc1dental basrs are excluded from Brooks Act coverage See FIRMR, supra note 491 201-39. l0l 3(a)(2).
FIRMR Bulletin A-1. . - IR i o RUFIRN I G d

861 See FIRMR, supra note 491, 2014.001. The FIRMR’s definition of “FIP resources” is the same as the Brooks Act ] deﬁmuon of "ADPE“ found in 40 u.s C §
759(ax2). L maeeg R S A R ; :

86240 U.S.C. § 759(f)(3). But see FASA supra note |, § 1433 (permitting agencies to continue the procurement process up.to contract award, unless the GSBCA'
determines that this is not in the best interests of the government).

gt : [ R L R AL EE RIS S ¥ R

863PRC, Inc. v. General Servs. Admin., GSBCA No. 12713-P, 942 BCA § 26,663. - O |

854 The GSA operated under two contracts, one with the new contract awardee under a delivery order for techaical support and one with the protester for program
management support. The new follow-on contract placed both requirements under one contract.

865 See also Sun Microsystems Fed., Inc. v. Department of the Navy, GSBCA No. 12975-P, 94 2 BCA 126,881 (nejectmg Navy s request for hmlted suspensron of
the automatic stay because Navy could not make contract award within 30 days), - T

86 GSBCA No. 12709-P, 94-2 BCA 1 26,664. ' RSN 1
86719 U.S.C. §§ 2501-2582. L I

858 GSBCA No. 12603-P, 94-1 BCA { 26,550.
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GSBCA declared a NASA specification to upgrade its desktop
computers too gestrictive. | NASA planned to upgrade its
Zenith Z-248 (80286 class) computers by i tssumg solicitations
for replacement motherboards869 capable of using 80386 and
80486 processor chips. However, l}lASA also wanted the
replacements to have ten.expansion slats to, support, mtemal
and external devrces The protester argued that a ten-slot
motherboard would be excessive,570 and, the solrcrtatron did
not allow offerors to propose complete replacement systems
as an alternative. On examining the facts,7! the board deter-
mrned that NASA s premise, that rep]acement motherboards
were cheaper than replacemcnt systems was “badly flawed.”
It §uggested that NASA should have used a functlonal specifi-
catlon rather th an a de51gn specryﬁcatlon to descrlbe its needs,
which would haVe allowed offerors to propose newer systems
at a cheaper prlce and would allow NA§A to keep its current
Zemth machmes for other uses. bt o

(L tvi ten

b What Is “Comrpercrally Ayatlable"’ In Syscon
Corp V. Depanment of the Aymy, %73 the Ammy rssued a solici-
tation for an aufomatic identification technology system that
required that offered products be “commercially available.”

The protestor claimed that the proposed awardee’s, praducts
were not commercially available. The board held that under
the DFARS#74 and the solicitation terms, .‘commercially avail-
able” included commercial items.in current production®?s that
are available at the time of delivery. Because the awardee’s
items would be available at time of delivery, award was prop-
er. '
- ' R L OIS R T L L S Lo sl e TIGEY
frl e Same Sertal Number Requzrement Too Restncuve Pt
In VlON Corp. 876 the protester challenged a solrcrtatron
requiring central processing units used to upgrade a system to
have serial numbers identical to those of the units they

replace. Although the agency argued that the requirement was - .

necessary to dlscourage copynght vrolatrons 877 the GAO dlS-
o L R 1 YO M R

o m«,.‘for, bundling the requirement el £ vn ot S

EETI AN I DS A

agreed, holding that the requirement prohibited vendors from
substituting equipment. with equipment 4rom drﬂ'erent manu;
facturers and, prohibited: cpmplete. system. replacements, ren-
derrng the solrcrtatron undyly restrictive..:

can o Vi,
il e, oot beod ol ol ny
o “New Only'}Requtrementt Held Too Restrtctpve-r-ln
Coastal Computer Consultants, Corp. .. Department of. Com
merce,878 the Bureau of Ce nsus rssued a delrvery order.for.a
new Xerox 4090 laser printing system under a GSA schedule
contract. A protester offering refurbrshed equipment ob_)ected
stating that the government’s “new only” requirement was
averly restrictiye. The go OYerpment, asserted, however, that the
gency needed the new Fqurpment because it was- more relr-[
able Sustammg the protest, the board found that the agency
drd not satrsfactorrly substantlate'rts conclusron that “new
only was more rehable than refurbrshed equrpment

A L0

EOTar G

e The GAO Uphalds Anny "Bundlmg n Regmrement\‘—
In, Tucson Mabrlephone 1nc..319 a_protester challenged the
Army’s decrston to awarq pne; contract encompassing . the
manufacture and mstallatron of a nontacueal radlo commum-
cations system. The Army argued that bundlrng both require-
ments, under .one,¢qntract, was important, because the
coordrnatron between two dlfferept contracts, would result n
ap unacceptable amount of t}iOWll ftime” ,for a crmcal commu-
nications system and would force the Army to mspect and
store the equipment prior to mstallatlon The GAO held that
the danger of “finger-pointing™ between two contractors on a
critical communications system provided a reasonable basis
‘ RATIU R
wa e oty cnl D ety e

'3 Regulatoi'y Ch&hges— R

Lo R

a. The GSA Amends the FIRM TR' 10 Requul‘e Energy-Ejﬁ '
.cient Computer Equipment.—In 1993, President; Clinton
srgned Executrve Order 12,845,880 requiring federal agencies

ol AR IO PN EVEPTEILL S SRS DORAY SLERLR IS O rl

e gly

2a el
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369The motherboard is the main pnnted crrcurt board in the computer that contains the main processor chip, memory computer chips, and connections to other

devices.

GO LB S TS T LBLAny gh f e

870 Most motherboards made today only have between five and eight expansion slots, which means that the requested motherboards would have to be custom made.
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m lnterestmgly. the board drd some of its own research of computer prices by referring to the October 1993 issue of Computer Shopper magazine to'determine cur-

rent computer pnces

S VI N CadnieT SRR R FY S D1 A F N T

8§12 The board suggested that NASA could use the computers for other purposes in the agency or dlspose of the computers on the open market.
873GSBCA No. 12803-P, 94-3 BCAf 27,007, v > e oy sl gt vl e

874 Under DFARS 211.7001(a)(3), commercial items include items not manufactured specifically for the govemment whrch are not yet avallable in the commercial
marketplace, but will be available for commercial delivery in a reasonable period of time. i ~ "> C-17 T

875 The solicitation defined “¢urrent production” to exclude prototype, out-of-date drscontlnued or developmental equrpment i

rot

876 B-256363, June 15, l994 94-1 CPD'] 373.
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871 The agency wanted the abrlrty to trace back to the ongrnal unit any “pirated” compuger software.’ b R R A T TR R N SR 1 IOk I T LR A
878GSBCA No. 12869-P, 94-3 BCA § 27,151. b NOLAED T OOTR bt AT
879B-256802, July 27, 1994, 94-2 CPD { 45. SN e e
88088 Fed. Reg. 21,887 (1993). T RSN I NI )
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to purchase microcomputers that meet the EPA’s “Energy
Star”, guidelines for energy efficiency, The GSA has amended
the FIRMR to.comply with that order.88! : . oo mk

b. The GSA Increases Agency Delegations of Procure-
ment Authority—The GSA has increased agencies’ authority
to acquire ADPE without prior GSA approval.882 Under the
new delegation, the GSA abandoned its pniform delegation of
procurement authority for all agencies based on type of FIP
resource883 and adopted a three-tier approach based on: the
size of the agencies’ ADPE budgets and the total FIP
resources acquired under the contract,--Under the new system,
larger agencies (DOD (including the military departments),
Energy, Health and Human Services, Transportation, Trea-
sury, and NASA) received an increased delegation to twenty
million dollars.. Medium-sized agencies (Agriculture, Com-
merce, the EPA, the GSA, Interior, Justice, State, and Veter-
ans Affairs) received an increased-delegation to ten million
dollars, while all other agencies received an increase to five
million dollars. - - However, the new delegations are based on
the total FIP resources acquired under the contract, not the
individual type of FIP resource involved.884
BEETIR X Mzscellaneous Changes -—-The GSA made several
miscellaneous changes to the FIRMR, including: changing the
definition of * “performance validation” to allow, other testing
methods besides benchmarkmg, requiring agencies to desig-
nate to the GSA the agency official guthorized to submit
agency DPAs; clanfymg the applicability « of blanket DPAs to
procurements under the 8(a) program; requiring agencies to
use the FTS 2000 network for long distance te]ecommumca-
tions within the Umted States, Guam, Puerto Rico, and, the
Virgin Islands unless the GSA grants an exception; removing
the mandatory requirement to use purchase of telecommunica-
tions systems (POTS) contracts; and revising the content of
protest notices to GSA.885

821 59 Fed. Reg. 952 (1994) (effective Jan. 7, 1994, amending FIRMR parts 20]1-"1;7 and 201-20). © '

. d. .Proposed Rules.—The GSA has proposed to amend
the FIRMR to exclude predominately non-FIP resource acqui-
sitions from FIRMR coverage where the FIP resource compo-
nent of the:contract is less than $500,000. The proposed
amendment also would require agencies to use OMB Circular
A-94 to calculate, present value in making source selections,
and would reference FIRMR Bulletin A-1 as guidance on
determmmg FIRMR apphcablllty 886

The DOD has proposed complex amendments to DFARS
parts 211, 227, and 252 to prescribe new technical data regu-
lations. . The proposed amendments create’a new subpart con-
cerning computer. software and the. various forms of
government rights therein., Addmonally, the proposal clarifies
the rights of the government and the contractor concerning
technical data paid for with 2 mixture of government and pri-
vate funds.887 ... TR R OR R

B, Fraud - . ... ..

l CnmmalCases——- T

a large thl Judgment Followmg Cnmmal Conviction
Not Barred by Double Jeopardy Clause.—In United States v.
Bamette,?ss the Eleventh Circuit considered whether a poten-
tial civil recovery following a cnmlnal conviction would vio-
late the double jeopardy clause of the United. States
Constltutron 839 A district court convrcted Bamette on multi-
ple counts. of defraudmg the government.8%0 As part of his
sentence,. the court ordered Barnette to pay seven million dol-
lars as restitution. Following the criminal conviction, the gov-
ernment filed a civil action asserting claims .under various
statutes, including the False Claims_Act (FCA) 39' _The gov-
ernment sought civil damages in an amount between $18 mil-

“ lion and $50.5 million, depending on the theory of recovery.
Barnette argued that the imposition of such a large civil recov-

88259 Fed. Reg. 53,360 (1994) (effective Oct. 24, 1994, amending FIRMR part 201-20).

883FIRMR, supra note 491, 201-20.305-1 (1991). Under the uniform system, all federal agencics were able to acquire up to $2.5 million of individual ADPFJl*'l'P
resources without GSA approval. Therefore, a contract for two million dollars of hardware and one million dollars of software required no prior approval, because

the value of each type of FIP resource (hardware, software) was under the threshold.

884 For example, if the DOD wishes to buy $18 million worth of hardware and $4 million dollars of software in a single contract, it must obtain prior approval from
the GSA for the procurement. Although each type of FIP resource is under the DOD blanket delegation threshold, the total value of all FlP resources under the  pro-.

posed contract ($22 million in this case) exceeds the threshold.

(IR DL o

82559 Fed. Reg. 61,281 (effective Dec. 30, 1994, amending various sections of 41 C.F.R. pt. 201).

#3659 Fed. Reg. 39 (1994).
88759 Fed. Reg. 31.584 (1994)."
838 10 F.3d 1553 (11th Cir.), cert. denied, 115 S. Ct. 74 (1994).

8891.S, ConsT. amend. V.

QUi [ . By S va

89For a history o"t"the"crli‘ninal proceedlngs against 'Barn‘ette;;se'e United States fv‘1. (Bvarne_ltef, 890 F2d1558(l !&I(Cil'.l 1986), cert. c"ienl'edx,: 430 U.VS.(9‘§5H( 1987).

13] US.C. § 3729.
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ery would violate the 'Fifth’ Amendment protection against
double jeopardy 892 -The ¢ircuit court held thit, if ihe gdvern-
ment could prove 1ts dtréct loss was approxnmately $16 il
lion, & civil recovery of $50.5 million would ot lack a
“rational relation to the govemment s loss™ and would, 'there‘
fore; 'be constitutional 893¢ Thé' court remanded the case for a
detérmination of the govemment s actuaI ]foss” oy v
el g S A e

b. Each Invoice May Be Charged as Separare Oﬁ‘ense
Under Mdjor Fraud Aét. -*—A federal district courts% ruled that
the govetinment ‘may charge each fraudu'lent”invotce as a sepa+
rate coust ‘under the' Major Fraud Act. 895 “The defendant, a
vice president of Grtimnian Data Systems Corporation
allegedly OVercharged the govemment for‘the cost of ‘money
used to finance a contract. 'The ‘government' charged elevert
counts of violating'the statute, one for'each fraudulent invoice
the defendant submitted. The defendant argued that chargmg
eleven counts was multiplicious. The court disagreed, holding
that the submission of each invoice constitutes a separaté vie-
lation. The court noted that the statute provides for a maxi-
mum fine of ten million dollars for'&ny prosecution
thereunder, \mcludtng a prosecutton w1th multlple counts 896

L AR TS O R (VR YRS SRR O

e Corporate Defendant May ‘Be Conwcted of Cansptra-
¢y Despite Acquittal of Employee Codefendant "Hughes All'-
craft Company (Hughes) and one’ of its cmployees were
charged with one count of conspn‘acy to defraud and make
fa]se statements agamst ‘the United’ States 897 and two counts
of fmakmg false statements.8%: Although the’ emponee was
acquitted on all counts, Hughes was convicted on )the conspir-
aty charge. 89 On appeal 900 Hughes raised several creative
arguments chdllengmg its: conv1ction ReJectmg ah of Hugh

PR TR0

s yne e e

€s’s arguinents, thé United States' Court ‘of :Appeals for the

Ninth Circuit (Ninth Circiiit) held that the conviction of a con-

spirator may be valid despite: the ‘acquitthl -of all’ coconspira-

tors.

R I AR YL S S TSR
L2 Ctvtl Cases—- IEERRE
SLE IR FAEES S S

“urid. Government Entttled to Damages Under FCA for

Early Progress Payments.—In'Ybung-Montenay, Inc. v. Unit-

ed States,! the Federal Circuit rejected a'contractor’s argi-

ment that the government suffered nio actual damages by
making progress paymients to the contractor before it was enti:
tled to recéive ‘them.902-The coritractor added $49,000 to the
cost ‘of items purchased from-a subcontractor; and submitted
an invoice for the inflated amount.%03°The court held that the
contractor’s fraud dahlaged the governrhent in two ways!

First, the government-was denled the usé Jf the overpaid

money. Second, the contractor had less fricentive to complete

the project on time after réceiving the éarly: payment.  The
court affirmed the trial court’s award of $147 000 in damages

I ES TR S M Gl s Bl A

b. 8(a) Contractor’s Mtsrepresentatton of Status War-
rants FCA Liability and Forfeiture of Claims.—After obtain-
ing-4 subcontract with the'SBA under section 8(a) of the
Smdll ‘Business' Act 904 AB-Tech ‘Construction, Inc., (AB-
Tech) entered ifito'a ‘series of agreements with' Pyramld ‘Con-
structlon Co. (Pyramld) a nohmmonty owned ﬁrm, without
obtatmng SBA’ approva] 905" After contract completion, AB-
Tech filed'a clalm against: ‘thé govemment 'for increased costs
due to defecttve specifications. "Based on’ the undisclosed
agreements between AB-Tech and Pyramtd the government
filed counterclalms under the FCA%6' and the forfetture

RTLAEOTE VY SRR Tttt b i BRI S CH I o IR T

mU S CONST amend Y Umted States v, Halper 490 U S. 435 (1989) (holdtng that a ctgllpenalty ‘must bearn nmonal reladon to the goal of_ eor‘npensating,the:

govemment for 1ts loss) . e
ST L I TR SRR IR A T P SRS R

893 Barnette, 10 F 3d at 1560 (quoting United States v. Mayers, 897 F.2d 1126 (11th Cir.), cert. denied, 498 U.S. 865 (1990)).

894 United States v. Broderson, No. CR93-1177(JM), 1994 U.S. Dist. LEXIS l’298\2k(E,D N.Y. Apr. 1, 1994). -

LS Daamalda (00 Dy SLT eed e

895
18U.S.C. § 1031. o e T

896
Seeld.ﬁlO3l(c) i (IDTY 0T O gy g M

Bedo o g R T oRi e IR ST RN LT FE O P I P SITR TH n o AT e

a971,1§37| AL e oo
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814§ 1001,
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899 Highes was acquitted on the othér two counts.

900 United States v. Hughes Aircraft Co., 20 F.3d 974 (9th Cir. 1994‘)(.‘,‘, .

e T3 e e e peehg s grehe L 20T 0T e Dot !

901 |5 F.3d 1040 (Fed. Cir. 1994). P
902The FCA provides for civil penalties of $5000 to $10,000 plus three times the amount of damages sustained by the government. 31 US.C.83729.. . ..

903 The contractor later paid its subcontractor the additional $49,000. See Young-Montenay, 15 F.3d at 1041, ..

A B L AN (TR KA N N

90415 U.S.C. § 637.

9“5Regu|at|ons govcrmng the 8(a) program state. that one, basn for fermination from the program is the “[fJailure of the [small business).concem to obtain prior
SBA approval of any management agteement or other agreement relative to the performanoe of a section 8(a) contract” 13 CFR. § 124, 209(a)(l6) (1994) '

PRI

%063] U.S.C. §§ 3729-3733.
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statute. %7 .On gppeal,%08 the court held that each progress pay-
ment reqtiest‘AB‘-Tech ‘submitted while performing the con-

tract wis @ Separate violation' of the FCA The court reasoned
that by idehberately concealmg the agreements from the SBA,

AB Tech“‘caused the govemment 10 pay olit funds in the mis-
taken bellef that' it was furthermg the goals of the 8(a1 pro-
gram.%0 “The court awarded the governmeht the mdximum
statutory penalty ($10 000) for each of the twenty- one
progress payment requests that AB-Tech, submrtted Howev-
er, the court denled the g“vernment s request for treble dam—
ages, fmdm that the government had not sh(!)wn any
deltrlment tp its' contﬁract ‘interests.910 The court also granted
the government's counterclalm under the forfelture statuteﬁ
Fmdlng that “28 U,S C.§ 2514 requnres the, forfelture pf all
clalms ansmg under a contract tamted by fraud agamst the
govemment mon the court dlsmlsseq AB- Tech’s complaxnt
w1th prejudlce Ny ST 1 r

‘,'il~ T

v i l £
C.. Board s Fmdmgs Collaterally Estap Governmenr
from Relitigating Issues in FCA Suit.—An agency termmated
a-contract for convenience, disallowing a substantial portion
of the contractor’s claimed .cost of performance.;.On appeal,
the government argued. that the contractor had fraudulently
overstated its claimed progress and omitted information which
would have given the government grounds to terminate the
contract for default.?'2 The board suspended proceedings'to
allow the government to investigate criminal fraud charges
against the ‘contractor.” However, ‘rather than file criminal
charges, the government filed acivil action “under‘-.»the FCA:
. Declining to suspend its procéedings until the end of the civil!

suit, the board overturned the government’s cost disallowance, :

finding that the contractor’s requests for payment had identi-;
fied the specific types of costs the govemment now sought to
disallow. Followingthe board’s decision, the contractor:
moved for summary judgment in the government’s FCA suit:
The district court granted the contractor’s motion on the

90728 U.S.C. § 2514.
908 AB-Tech Constr., Inc. v. United States, 31 Fed. Cl. 429 (1994).

909 1d. at 434,

AR RO N S DAV SAE

grounds of collateral:estoppel, and'the government appealed.
In United States v. TDC Management Corp.,9'3 the District of
Columbia Circuit held that the board’s findings regarding the
mformatlon contained'in the payment requests collaterally
estopped the § govemment from relitigating the issue in its FCA
suit. Because the board had not determined whether the con-
tractot had omltted informatmn from its request however, 'the
court’ concluded that the gOVernment could pursue an FCA
clalm based on these omrssrons '

rrrrr

3. Qui Tam Cases —J

a. Canstttuuonaltty —Last year, we reported the Ninth
Clrcult decision upholdmg the constitutionality: of qui tam
actlons 914 In 1994, the Supreme ‘Court denied a petition for
certiorari seeking review of that decision.915 The Washington
Legal Poundation, the Aerospace Industries Association,
Northrop Corporation, Litton Industries, Rockwell Interna-
tional Corporation, and the Blue Cross and Blue Shield Asso-
ciation all had ﬁled amicus bnefs urgmg the court to grant
review.

b. Former Inspector General Employee Not Barred as
Relator ~In United States ex rel. Fine v. MK-Ferguson
Co.:916 the court held that a former Department of Energy
(DOE) Inspector General (IG) employee could be a qm tam
relator.’ ‘The court found that the list.of persons excluded by.
the, qui fam provisions of the, FCA%17 did not include IG
employees and. declined to read such a restriction into the
statute... The court further held that mere preparation of an-
audlt report was. not,; publlc dlsclosure" as defined by the
FCA 918 because * pubhc disclosure” required some affirma-
tive act on the part of the government to disclose the informa-
tion to. the public. -Nevertheless, the DOE IG’s forwarding a
copy of its audit report‘to the State;of Oregon constituted a.
public disclosure. Accordingly, the court lacked jurisdiction

910The court stated that the “[glovernment got essentially what it paid for—[a building]) buil{t in accordance with the contract drawings and specifications. Id.

OLLId. at 436,

912TDC Mgmt. Corp., DOTBCA No. 1802, 91-2 BCA 1 23,815, aff'd on recon., 93-1 BCA 24,061, aff"d sub nom. Skinner v. TDC Mgmt, Corp., 975 F.2d 869

(Fed. Cir. 1992).

21324 F.3d 292 (D.C. Cir. 1994).

914 See 1993 Contract Law Developments—The Year in Rewew ARMY LAw Feb l994 at 65 (dlscussmg United States ex rel. l(elly v. Boemg Co 9F. 3d 743 (9th

Cir. 1993)). . I . X

Loosdis
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915United States ex rel. Kelly v. Boemg Co., 9F.3d 743 (9th Cir. 1993) cert. denied, ll4 S. Ct. 1125 (1994).

: 9"86[ F_Supp 1544(D NM l994)

917 See 31 U. S C § 3730(e)

R ief EER NS R

918 See id. § 3730(e)(4)(A). Clyonl A e L PR
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over those counts of the relator’s complamt based-on:the DOE
iG aUdlth e ey .‘.:z'a,'.’;‘n'. LR IO AR "l i
gt gy e St o gy gl

The N|nth Clrcurt recently‘demded a, consohdatcd appeal of
two other cases involving the same relator and nearly identical
facts.920 Followmg the drstrlct court’s reasoning in MK Fer-
guson, the court held, that former IG emplo ees, are not per se
barred from bemg qui tam rclators Furt er the relator in
these cases 'was'an original source, h'ls revrew of audit sheets
and other financial records, rather than the publicly ‘disclosed
audit reports, formed the basis for his allegations.

' l‘)r‘“u‘

ol

c. In-house Counsel May Be Relator Against Former
Employer—-Faced ‘with ‘what it térmed a “novel question,” a
federal district court held that a former in-house cotrsel may
be a qui tam relator against his former employer.92! The court
found that the FCA did not exclude lawyers from the tniverse
of persons who could be qui tam relators.922- Nevertheless, the
court found that the FCA did not preempt state law governing
a lawyer’s ethical obligations. . Because state law prohibited
the lawyer from disclosing client confidences, and these confi-
dences formed the entire basis for the qui tam complaint, the
relator had no grounds on which to base his complaint

d Deat‘h of Relator Does Not Let Com‘ractor oj_'f the,
Hook.—Consrdermg “an 1ssue of ﬁrst lmprcssmn in the feder-
al appellate courts,” the Eleventh Clrcurt held that a qui. tam
suit survives the death of the rela or. 923" 'The court applled a
three- part test establrshed by the United States Court of
Appeals for the Fifth Circuit®?4 (Fifth Clrcu1t) to determme
that the FCA’ was remedlal rather than‘penal in nature.’
Because remedial actions survwe the death of the plamtrff the'
court allowed the’ substrtutlon of a personal representatrVe 'for-
the deceased relator I :

Lo ) s G "‘ ot ;
yre. Fourth Ctrcutt Weéighs in onMeaning of Qui Tam'
Provzsrons —Screnuf ic Supply, Inc (SSI) was: h dlstrtbutor of

TR o ool g

health care products manufactured by Bectan Dickinson &
Company (BD).: After BD canceled its distributorship agree-
ment, SSI filed suit alleging: that BD canceled the agreement
out of fear that SSI would disclose that BD was overchargmg
the government.; BD settled the_suit wtth SSI, and, the parties
agreed to keep, the teris of the settlement cqnfidcnual One
year later an SSI employee brought a qui tam actjon agamst
BD, The government mtervened twenty one rnonths later
The drstrrct court drsmtssed the goyernmcnt as a party because
the government had farlcd to meet the srxty -day statutory
deadline for mtervenmg 925 The drstnct court also dismissed
the relator’s complamt because it was based on the Jprior ub-
lic dlsclosure of allegattons agamst BD in'the SSI lawsutt In
United States ex rel. Siller v. Bec(on chkmson & Co.9% the
Fourth ‘Circuit revétsed both ﬁndmgs After a lerlgthy analy-
sis, the court’ determmetf that the srxty day penod was not
jurislictional. %27 Thé'cotirt 4lSo held ‘that the dismissal'of the
relator’s complaint was proper only if: (1) the complamt was
based on the allegations in the SSI suit; (2) the SSI suit was a
public disclosure in‘a civil hearing; and'(3) the relator was not
an original source!" Finding that the tefin “based 'upon™ means
“derived from,"928:the court remanded the case to the-district
court to determine whether ‘the relator had obtained the infor-
mation on:which his allegations wére derived.from the SSI
suit:-or an. independent isource.. -In reaching:this holding,:the
court.explicitly rejected-precedent:from ‘the Second, 'Tenth,
and. Drstnct of Columbia Circuits. - ';‘ Lt s ‘

i Thc ;Fourth Cerlllt also dlsagreed wrth the dlS[l'lCt court ;s
finding that the relator was not.an original source, holding that
the statuté requires orily that:a relator have direct and indepen-
dent knowledge .of .the basis for his -allegations, and that he
provide thi§ information to ‘the: government before instituting’
his gui tam action.92?. Despite the Fourth Circuit's emphasrz-*
ing that its decision ‘would create'a spht among the Cll‘CUltS,

the Supreme Court rejected BD’s petition’ for certroran B30 .10
ST i sentnon sd booagee v L

219 The relator did not qualify for the original source exception to the statute’s jurisdictional bar because he did not conduct the investigations that led to the allega-

tions disclosed in the audit report. See id.

920 United States ex rel. Fine v. Chevron U.S.A., Inc., 39 F.3d 957 (9th Cir. 1994).

921 United States ex rel. John Doe v. X Corp., 862 F, Supp. 1502 (E.D. Va. 1994).

9228 31 U.S.C. § 3730(c).
923United! States ex rel. Ne’her vNECCorp. 11 Fid 136 (l ltl'rj Cir. I9§"li) ‘
924See In re Wood, 643 F.2d 188 (5th Cir. 1980).

9255ee 3 US.C. § 37300)4).) 1 e

92621 F.3d 1339 (4th Cir.), cert. denied, 115 S. Ct. 316 (1994).

927 The court noted that thts issue was “a quesuon of first i |mpresston in this, or any other, federal circuit.” Id. at 1342,
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928/4. at 1348. 31 U. S C § 3730(e)(4)(A) provrdes that a court does not have jurisdiction over an action “based upon" the “public disclosure” of allegzmons or’

transactions under certain circumstances.
R eSTL S Pt
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929 See 31 US.C. § 3730(e)(4)(B). The court noted that the district court had rehed on decrsmm from the Second and Ninth Cu'cults whlch hold that to be an origi-
nal source, a qui tam relator must not only have direct and independent knowledge of the basis for his allegations, but also must have been b £ource to-the' emlty ‘that
publicly disclosed the information. Under this standard, the relator would have to have been a source to SSI, which publicly disclosed the mt‘on'natron in |ts law-

suit, At ‘

930United States ex rel. Siller v. Becton Dickinson & Co., 21 F.3d 1339 (4th Cir.), cert. denied, 115 S. Ct. 316 (1994). St R A e
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f Government Does Not Have Absolute Right to Bar Qui -
Tam Settlement.—In U.S. ex rel. Killingsworth v. Northrop
Corp. 93! the Ninth Circuit clarified the scope of the gover-
ment’s right to object to a qui tam settlement. The govern-

" ment-initially declined to exercise its right to.ititervene in the
action.932 However, when the parties proposed a settlement -
agreement, the government objected and asked ‘the district -
court to allow it to intervene for purposes of opposing the set- .
tlement.%33; The district court denied the government’s motion..
and dismissed the action with prejudice.-, On appeal, the Ninth, .
Circuit beld that the government has no;absolute right to bar a -
settlement once it elects not to intervene in an action. .Howev-.,
er, the government, does have the right to object to.a. settle- ,
ment for good cause, and the nght to have a heanng on the .
issue. The court remanded the case to the drsmct court for .
such a hearmg 934’ o

CPfnte Ay

g. Fifth Circuit Rutés‘ on Scope of Whistleblower Protec. "

tion.—The qu: ram provrsrons of the FCA prohibit the dis-
charge of any employee who' assrsts in'or brmgs a qui tam
action.935 In Robertson v. Bell Helrcopter Textron ‘Inc.,936 the
plaintiff alleged that Bell fired him because he had'conducted
an investigation with a view towards ﬁlmg a qul tam action.
Bell mamtamed however, that the plalntrff was d|scharged
because he had a'low performance ratmg The Fifth Circuit
held that a whistleblower must show that the employer knew
that the employee engaged in protected activity. The court
found that, because plaintiff never used the words * ‘illegal,”

“unlawful,” or “gui tam when vorcmg his concerns to supen- -

. ors; Bell 'had no- reasonto know that he was engagmg in pro- '
tected activity. ‘Additionally, Bell had no reason to know of -

the plaintiff’s investigation because, as the plaintiff himself -

[ Vooor

93125 F.3d 715 (9th Cir. 1994).

932 See 31 USC § 3730(b)(2).
A RN S T i PN el S S LA

admitted, his investigation was limited to hlS routme dutles as
acontract admlmstrator A C ‘

4' The GSBCA Dtsmtsses Clarm Involvmg Fi raud.-—-[n P H.
Mechanical Corp. v. General Services Administration97 a
contractor pursued its quantum claim despite pleading guilty
to oné count of violating the FCA938 for fraudulently inflating
the amourit of the claim.93 The GSBCA noted that this was a
case of first impression, stating, “[n]ever before has an appel- -
lant convicted of fraud returned to this'Board to request fur- -
ther ‘compensation on the very claim underlying its
conviction.”™0 The board quickly disposed of the appeal, -
holdmg that the contractor was collaterally estopped from
denylng the fraud because of the criminal convictions.
Because the claim involved fraud, the board lacked jurisdic- )
tion under the CDA 941

C. Suspension dnH Debarment

1. Proposed Debarment Durmg Part of Soltcmmon Period
Does Not Bar Protester from Pursumg Protest.—In Imegrated
Systems Group, Inc. v. Department of the Navy 942 the Navy .
issued an RFQ for computer equipment. . Although the Army
proposed it for debarment, Integrated Systems Group (ISG).
submitted a proposal to the Navy. ,Before the Navy awarded a
contract, the Army withdrew .its: proposed debarment. The
GSBCA rejected the Navy’s argument that the protester was
estopped from challenging the conduct of the procurement
merely because the protester was proposed for debarment dur- -
ing a portion ‘the procurement period. : The board first noted
that ISG had not made any false representations to the
Navy.?9 - The board also stated that, while the'¢ontracting

. Ry
T

933The pamos had structured the settlement 50 that lhe bulk of the money went to the relator s wrongful temummon clalm. mther thnn hls ‘qui tam clmm. even '
though it appeared that the wrongful termination claim was barred by a statute of limitations. Under 31 U.S.C. § 3730(d)(2), the government would be entitled to at
least 70% of any amount the relator recovered for his qui fam claim. However, the government would not be entitled to any portion of his recovery on the wrongful

termination claim.

934 The court stated that if the district court determined the proposed settlement was a fair allocation of funds it could dlsmlss the action; |f not it could dlsapprove

the settlement. i T & £
935See 31 U.S.C. § 3730(h).
93632 F.3d 948 (5th Cir. 1994).

97GSBCA No. 10567, Feb. 28, 1994, 94-2 BCA { 26,785. NP

9818 USC.§287. ... g i h e it

939 The contractor prevailed in a previous entitlement hearing before the board.

940 P_H. Mechanical Corp., 94-2 BCA § 26,785, at 133,209.

i i d ST

9‘“See4lUSC §605@). . . B R o
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542GSBCA No. 12784-P, 94.3 BCAS 26967, .«
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943 Apparently, the RFQ did not require offerors to make any certification regarding debarment, proposed debarment, or siispension. See id. at 134,314, ' -
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officer should not have.considéred ISG’s quotation while 1SG,:.
was proposed for debarment,944 the contracting officer: was g
unaware of ISG’s status. Once the Army withdrew ISG’s pro-
posed debarment, prior.to award, .the contracting officer; was
free to consider ISG'«S proposal.945‘ e
CA RN B TR I T RO DN S RS £ B i [ 10 PR 1
2 The DOD ,Pubhshes Umform Suspenswn and Debar-;
ment Procedures .—The.DOD amended the DFARS to.include
uniform suspension and debarment ‘procedures.%46 These new .
procedures are similar to those whxch the Army | has used,. All r
DOD debamng and suspendmg ofﬁcrals must follow ;the new
procedures

TR T B A 1
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3 False “Made m Amerzca ” Labels Unfazr Trade Prac- |
uces Added to List of Causes for Debarment Suspenszon —rn

accordance with sections 201 and 202 of the Defense Produc- :
tion Act,%47 the CAA and DAR Councils published’ interim
rules adding fraudulent use of “Made in Amerlca" labels, and‘ )
commission of unfair trade practices, t6 the List of causes for '
debarment or suspension.* The rules define “unfair trade
practlces 10 mclude the makmg of a “knowmgly false state-
ment l‘egardmg a materlal e]ement of i certification concern- -
ing the foreign content of an item of supply. . . ."%4 The rules
further provrde as'a cause ‘for debarment “[t}nlentlonally affix-

ing a label bearmg ‘a ‘Made it America” ‘inscription’’. . to'a’”

product sold in or shipped to’the United States, when the

product was not made in‘the United States.” 930 " = el
It R P f‘,.l_rt)

~The DAR Councrl also publtshed a ﬂnal rule adding fraudus.»
lent use of “Made in America’ labels to the lists of causes' for 1
debarment :and suspension in_the DFARS.%5! The rule alsori
deleted DFARS -209.406-4; whlch.had.mandated a three:to- -,
five-year debarment period for an entity debarred based on.a .
conviction for fraudulent use of 2 “Made in America” label 952

944 See FAR 9.405(d)(3).

DivEthies o v i o 2 i a0y wse b s s oty
S SHARTWARIE AU STPRIAIASTIY W EEUFORS B £ B R DA PO (Tt
1..Conflicts aflr;terest~ dtisels tuald diob o
N (R AL S R LIT o0 })l“ 3 0! 1"
\'a. ‘Mere ‘Employment’ of Former: Government. Oﬁic:al i
Nor Sujf' cient to Disqualify Competitor.~In ITT Federal Ser-:
vices Corp.?9B.the GAOQ denied a protestalleging that the &
agency-should have'disqualified the contract awardee/from the -
competition due to-a"conflict of interest. ' The protestér, anl!
indismbent contractor for Directorate of LDngl‘.lCS furictions at
Fort 'Léonard ‘Wood,’ Missoun“noted ‘that a former govern~
ment employee, who hiad'béén’a Loglshc‘s ‘branch’ ¢hief,
worked for' the awardee f0110wmg his retitemént from govem-
ment servnce As a government employee ‘this mdmdual
helped prépare initial drafts’ 6f the perfbrmance work state—
ment (PWS).954 He also had access to some of the’ protester s
propnetary mformatron he‘GﬁO stvated,t T

Y i
e
ERART I

¥

e Ty en voadlnil

g .\v»t :

-t '1!‘!““?. c
The mere employmen(t' df an mdwrdual who

. is famrllar w1th the type of work requnred SR
et and helped prepare the specrfxcatton Or, ..
, statement of work. but, who is pot privy to

K ,,the contents ?f, proposals or other 1nsnde o
Ve mformatmn does not. estabhsh aconﬂrct of PR
o ‘;, tnterest or confer an unfalr competltrve ‘

advantage955 e
. i e -

o (I R I

[E

t reip Ve i .

Notmg that the protester had farled to establlsh that the mdl- :
vidual had access to such jinformation, or.that he had disclosed ,

any “inside’; information to :which:he did have access as a.;
government;employee, the GAO found that the: protester’s -,
assertions amounted to mere speculation.

RCR IR TR T O R P v

((vf(tn""F S Rt

945The FAR permits the contracting officer to consider a proposal from an mehgxble contmctor who becomes ehglble pnor to award. See FAR 9. 405(d)(3). see

also Auto-X, Inc., B-238046.2, June 6, 1990 90-[ CPD‘[ 532, ve 0k, o Go At e s L
IERE I S0 R AN P TV FASERNES BOUE S NEN T aahnly { b e sl oo AT il ot
M6DAC 91-6,.59 Fed. Reg. 27/662 (1994) (effectrve May 27, 1994; addmg DFARS 209 402 and DFARS appendlx H). R R A ot

947 pyb. L. No. 102- 558 §§ 201 202 106 Stat 4198 4220([992)

bore AT U RIS RENSTIRIRE

Al g s gas i B

sy i Dot o 1l el vl

9“FAC 90-20, 59 Fed. Reg 11 37l (l994) (effectlve Mar 10, 1994, amending FAR 9. 403 9.406, and 9 407 2). R

HMIFAR 9.403.

950 1d. 9.406-2(a)(4).

951 DAC 91-6, 59 Fed. Reg. 27,662 (1994) (effective May 27, 1994, adding DFARS 209.406-2 and deleting DFARS 205.406-4). : ©vi ..

RCHALAN I W AU L)
NS I T TN ARSI

R SIS S IR WO SN ALE

952/d. The statutory mandate to specify the debarment period for such action was discontinued. See Department of Defense Appropriations Act, 1994, Pub. 'L Nd, -

103-139, 107 Stat. 1418 (1993).

953B-253740.2, May 27, 1994, 94-2 CPD g 30.

Al ody s sobund e shhan ey e b bt e e T

DT BT ey nn

934 This activity made the individual a procurement official as defined in the procurement integrity provisions of the Office of Federal Procurement Pohcy Act, 41
U.S.C. § 423 [hereinafier Procurement Integrity Act]. See FAR 3.104-4(h)(1). However, his activities related to the procurement, and his retirernent from govem-
ment service had occurred during the period when Congress had suspended the postemployment restrictions of the Procurement Integrity Act (December 1, I939
through May 31, 1991). See 41 U.S.C. § 423(f); FAR 3.104-3. Therefore, this individual was not prohibited from assistirigithe awardee in'obtdining the contrict. *

VIS BT T SR I B TARL BN RTPL S 13 OURTS A | TIERI] PO

935 ITT Fed. Servs. Corp.; 942 CPDJ 30, at 7. - G T
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82, . FEBRUARY 1995 THE ARMY, LAWYER * DA PAM 27-50-267 -




b.:-Even the Disclosure of Significant Information. May

Not Disqualify a Competitor.—In Textron Marine Systems, 9% -

the GAO considered another case in which'a former. govern-
ment:employee helped his new emplayer, obtain :a contract;
The protest involved -the activities of a Mr. David C. Braa,

who was the alternate contracting officer’s technical represen- -

tative for a service support contract performed by Textron
Marine Services (TMS). . In this capacity, Mr..Braa reviewed
numerous TMS cost proposals containing, in part, TMS rates
for ‘each category of cost. -He also participated in drafting the

statement of work (SOW) for the follow-on contract which
became the subject of the protest. Mr. Braa approved a TMS

cost proposal the day before he signed an employment agree-

ment with Resource Consultants, Inc. (RCI),%57 While .
employed by RCI, Mr. Braa acted as its proposal manager and -
helped prepare RCI’s technical proposal. The proposal named

Mr. Braa as RCI's project manager for the contract. 1,

- TMS first argued that Mr. Braa had violated the conflict of
interest statute.958 The GAQ disposed of this issue by stating..
that the allegation was outside, the purview of its bid protest .
regulations.959 TMS also argued that Mr. Braa had violated:,

the employment discussion provisions of the Procurement
Integrity Act®50.and had disclesed proprietary information

which gave RCI an unfair competitive advantage. - The GAO -
first held that there was no evidence that Mr. Braa disclosed .

the proprietary .cost information to which he had access as a
government employee. Other information which Mr. Braa did
provide to RCI was either based on his opinion or was other-
wise readily available. Employing a very restrictive reading
of the term “personal and substantial participation,” the GAO
found that Mr. Braa’s participation in drafting the SOW did

not make him a procurement official. Therefore; the Procure-

ment Integrity Act's employment discussion restrictions did
not apply.%! Remarkably, the GAO reached this conclusion

956B-255580.3, Aug. 2, 1994, 94-2 CPD{ 63.

957 At this time, Mr. Braa knew that RCI would be a competitor for the follow-on contract.

despite Mr. Braa’s reviewing and marking up two drafts of the
SOW; apparently because the agency. substantlally revised the:
SOW followmg Mr, Braa s retirement: :
2 Procurement Integnty Actv— ‘o
I : ! :

a. Conversauons at a Trade Show Can Be, Dangerous -
Lockheed Aircraft Service Co0.962 demonstrates the potential
dangers involved in an act as seemingly innocuous as attend-
ing a trade show. An Air Force major, who would later
become involved in a procurement -for maodifications to a par-
ticular helicopter, attended a trade show. ; While there, he
stopped at an International Business Machines Company .
(IBM) display which included a mock-up of the helicopter’s
cockpit. The major mspected the mock-up and discussed .it
with IBM personnel.  After losing the contract to, IBM, Lock- :
heed protested the award Among other thmgs, Lockheed,
alleged. the major had dlsclosed source selection mforma- ‘
tion%3 which gave IBM an unfair competmve advantage. The_
GAO denied t.he protest because it found no evidence that the.
discussion between the major and IBM included any informa-
tion that could be classified ‘as source selection information or
that could glve IBM any competmve advantage.

b The GAO Upholds Award of Com‘ract Whtle Investt-
gat_;a)n; of Al_leged Procurement Integrity Act Violation Still
Pending.—During the conduct of a procurement, a competing
contractor learned of a rumor that a competitor had obtained
its proposed costs.?4 The contractor informed the agency of -

... this rumor and was told that the agency s IG was mvestngatmg
" the allegatlon 95 When the agency. awarded the contract prior

to the completion of the IG investigation, the contractor
protested.?%6 The GAO denied the protest, finding that the -
agency had followed the regulatory procedures for dealing
with an alleged Procurement Integrity Act violation,%7

958 |8 U.S.C. § 208. This statute prohibits a government employee from pamcnpatmg personally and substantlally in a matter that would affect the financial mter-

ests of a firm with which the employee is negotiating for employment. - ;i

1

939 According to the GAO, because 18 U.S.C. § 208 is a crimina! statute, its mterpretatnon and enforcement are the responmbxhty of ﬂ1e procurmg agency and the

Department of Justice.:

....

96041 Us. C § 423(b)( 1) (as lmplemented by FAR 3 104-6(a))

Lo

%1 The Act’s restrictions apply only to jprocurement officials. Id. § 423(b). Implementing regulations define |‘procurement official” as an employee who has pamc:- :
pated personally and substantially in certain defined nctmues including drafting or reviewing and approving a SOW. -FAR 3. 104—4(h)(l) S

962B-255305, Feb. 22, 1994, 94-1 CPD § 205.
963 Defined at FAR 3.104-4(k).

964These costs were included as part of the contractor's first BAFO.

sy

PEALYS

963 Disclosure of this information by a government employee would violate 41 U.S.C. § 423(d) (as implemented by FAR 3.104-5(a)).. -

96 Loral Western Dev. Labs, B-256066, May 5, 1994, 94-1 CPD 1 295.

s R .
< T el e

967 See FAR 3.104-11. Federal Acquisition Regulation 3.104-11(f) provides that the HCA may authorize a contracting officer to award a contract in the face of an

alleged violation.
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©3." Standards bf ConductThe Secretary‘of thé Armyhas-  Douglasjvand-Northrop ‘Corporation.:“The: DA ‘released
exempted certain persons:from'the ‘requirement to:file Sran- copies of SF 295, but refused to-release copiés of SF 294, cit-
dard Form 450 (SF 450).968 'The:Secretary exempted those'  ing/Exemption 4.9 Reversing the Qistriét court, the United ’
persons who meet the standards at 5 C.F.R. § 2634.904 States Court’of Appeals for the Ninth!Circuit held ithat ithe

(@)(1)(i),%6° but who do not work ini'a‘contracting' office and DLA failed to establish that release of the information would "
deal only with procurements that do not exceed $2500 at any causé “competitive harm” ‘ander the 'Natiorial Pdrks test:975
one-time or $25,000 in’4'twelve-month period.- 47> b Consequently,-Exetption 4 did'not tapp]y. and the! court l
N A SR AC S o e ordered the DLA 1O release the mformatlon ceneair et
E FreedomofInformattanAct(FOlA)”O R ENNE SR R NS LIV EREC I PTIVE RA  PA i
ST & R 'J o ‘3 'One Court'Declines to Folloantrca] Mass -—A drstnctY
1."Navy and Air'Forcé Promulgate New FOIA Guzdance =i  court it the'Fourth Circtrit has refuséd ‘to adopt the District of -
Both the Navy ‘and Air Force have issued’ ‘tegulations concern-©  Columbia Circuit’s Critical Mass test976 and’upheld the
ing release of mformatmn under 'the 'FOIA. " The Air Force GSA's partial release’ of unit prices.  In Comdisco, Iné¢.)v.
gurdance”' ‘addresses what records ‘are'covered under the  Geneéral Services Administration,977 the court heard a “reverse
FOIA, provndes procedural gurdance on submitting and  FOIA™ suit'from a contractor seeking 'td-block a-FOIA ™
respondlng [o FOIA reques[s “and prov]des procedm*al gu[d- rélease of umtpricmginformatlon The court held that”
ance for calcu]atlng fees for requested lnforma"on The Navy because the Fourth:Circuit had not adopted ithe Critical Mass

gmdanCe”2 amends Secretary of the Navy Instruction 572045 test, it was bound by prior Fourth Circuit precedent’? adopt-

to more clearly defif he what ¢onistitutes 4 FOIA record and o’ ing the‘National Parks test. The 'éou“rf‘ﬂa‘lso noted that “there'is
prescnbe mformauon concemmg release of 1nforrnat10n *7 .2 no sound reason for limiting Natiohal Parks to information:”

g R A o mb sibmitted under compulsion”: and, iV a: footnote. suggested
~2." SDB- Comp[zance Reports Not-Covered by’ Exemptton ; that’a prlor decision of the same district bourt was'in error.%80 -
4.—In GC Micro Corp. v. Defense Logistics Agency,?"3 an'! ‘U SN R R T T R EAL
SDB made a FOIA request to the DLA for copies of SF 294 g, Payroll Records Withheld: Under Exempnon 6 —In i

(Report ‘of Contractor Compliance with Smaff’ ﬁisadVantﬁged Painting Industry of Hawaii Market Recovery Fuid v. Depart--
Business ‘Goals) and SF 295 (Quarterly Small Disadvantaged”  ment of the Air Force 8" the Air Force sucdessfully defended’!
Busmess Progress Report) for Loral Acrospace, 'McDonnell i agamst the release of contract payrol] recordsf\wth an Exemp-I

fim 3 i . AN Dt O TN S A UL TR S RS E 10 | N BT LIRS

10 e :;':‘:";v- i

IEER it v o et i Vi Sy ) IR N I I FT e R H N P P T Jh“ iy

968 Memorandum. Seeretary of the Arrny. to I?esrgnated Agency Ethrcs Ofﬁcm.l SI.Ib_lCCt Determmatfon Concermng Exclusrons from Fll"ng 'the! 'éonﬁdenttal F'tnnn-‘
cral Dlsclosure Report 29 Sept 1994) B ; ! i o

1

N7y A O O T L B L AT S R ?’tm o R Bl RIS 1) S T RTTY DIV BT b f"\":_ ST PRI

96"’These standards refer to emptoyees whose positions require them 10 participate personally and substantlally through decision or thc exercise of significant judg- .
mentregardmgeontmctmgorprocurement R Ty N TN RSN T LT S RURTTvAI _“"(‘ qenn 2af vl e
O TR R AR T U TR IE T Al slureeeendi Do O el ,«Id‘_ FERTA G St I A

¥705 U.S.C. § 552
97159 Fed. Reg. 50,834 (1994) (effective Mar. 31, 1994, to be codified at 32 C.F.R. pt. 806).

97259 Fed. Reg. 46,760 (1994) (effective Sept. 12, 1994, to be codified at 32 C F R. pt. 701).
L TR Ce IR+ VI T S TN B N P ik teor b8kt e el pp v
97333 F.3d 1109 (9th Cir. 1994)

B TSty BRIV YR VUI S RIS S S S B LS (LTI IR Lt F R R SN S (T L [N
9745 US.C. § 552 (b)(4). Under this exemption, agencies may withhold information that constitutes ‘trade secrets and commercial and financial mfonnanon 2
obta.med by a person and pnvtleged and conﬁdentlal *

o LAY . S B P P TR 1S TN A IR DOl C LN AR FF TR DR I8 vt dunhe e L KOD DR CON IS TS BN O I LV
975 National Parks & Conservation Assn. v. Morton, 498 F.2d 765 (D.C. Cir. 1974). Under th|s test, information is consldered “confidential” fot Exemptron 4 pur- |
poses if either: (1) disclosure would impair the agency’s ability to obtain the information in the future, or (2) dlsclosure would cause substantral competmve ha.nn
to the supplier. CopdtH ey RV G H PR AN R0 RIS N PE

HI R CH R R [ Rl I R RS RIS B D SRR I R
R

0o

976 Critical Mass Energy Project v. Nuclear Reg. Comm’n; 975 F.2d 871 (D.C. Cir. 1992), cert. denied,'113'8. Ct. 1579 (|993) (holdmg that Exemption’ ai?phcd o
information voluntarily provided to thé'govemment that was not normally released to the publicyt -~ " i b. R RN TR AT RS B LN

977No. 94-604-A, 1994 U.S. Dist. LEXIS 14727 (E.D. Va. Oct. 11, 1994). KSR (0 N BN ISR R TR

9781n a “reverse FOIA™ action, the provider of information seeks injunctive relief prohibiting the agency from releasing information. These actions ‘ife biiséd on the "
Administrative Procedures Act (5 U.S.C § 706), which allows private parties to challenge agency nctrons that are allegedly arbntrary capncrous or otherwrse not m
accordance with law. i

979 Acumenics Research & Technology V'bep:u:tment of‘Jusnce.843 FidBOD(4m tif. 1988)539‘ N T Eeo A STy SO SR oS TARFTU I 1L LI TR O R PIE L RS L
980 Comdisco Inc., 1994 U.S. Dist. LEXIS 14727, at #22. The prior decision was Environmental Techroldgy, Inc.'v. EPA,'832 F. Supp. 1276 (ED. Va.1993). ™"

98126'F.30'1479 (9th Cir, 1994); 03 7. 7= 56il Lo tasiis Lo ST ) OO LA R B AR
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tion 6 argument.982 I that ‘¢ase, the Ninth'Circuit rejected a-
requester s attempt to obtiin payroll tecords’ submitted by -
construction contractors to-the government. 983! Relying on -
Supreme Court precedent 984 the court held that the recotds
contained significant’ personal information about individual'
workers, and that the minimal public interest in''determining -
the government’s ability to monitor wage law comphance d1d
not outweigh the intrusion into personal privacy ‘interests.
FoTaxation -« - i o b a0

EISLTRPAN

L. - Missouri Tax Cases Returned to State Lével.—In United -
States v. Lohman %85 the Court of Appeals for the Eighth Cir-:
cuit {Eighth Circuit) reversed a district court ruling96 which "

gave the government standing 1o seek a refund of:sales taxes
paid by a government contractor. *The government had reim-

bursed the contractor for.the sales taxes pursuant 10:a cost-:
reimbursement contract ‘for operating a munitions plant.” The
district court held that the contractor’s purchases ‘were .pur-
chases for resale and,:thus, were exempt:from Missouri sales -

tax.%87 The Eighth Circuit initially affirmed the district

court, %8 but the Supreme Court vacated the decision and *
remanded the case?8% for consideration in light of United "
States v. California.9%0::On remand, the Eighth Circuit.-held *

that the reimbursement of tax payments by the federal govern- .
: i e

merit to its contractors did not glve ‘the federal govemment a
direct cause of action agamst the ‘state for improper payment
of taxes. :Instead, the court held that 'the relmbursement only
made the federal government a subrogee of the contractor to’
challenge the taxes. The court concluded that the govern-’
ment’s only recourse would be to pursue the claim as the con-
tractot’s subrogee" through the Mlssourl admmrstranve and
_|ud1c1al systems oL Lo : s :
2 The GAO F mds Telephone Charges Are Unconsmunon-,;;
al Taxes —Last year, the GAO ruled:on whether the United -
States: was obligated.to pay telephone charges for emergency.
911 service imposed by :North Carolina,%? Wyoming,%93 and
Michigan.9%4 In all three cases, the GAO held that the tele-
phone charges were-unconstitutional vendee taxes Wthh the
United States had no obhgatlon to’  pay. 95 '

E T

Citedae b
G- Nonapproprulzted Fund Contractmg Cases

"1.: Federal Circuit Refuses Junsdtcnon over Nanappropn- “
ated Fund Instrumentality (NAFI).Contract Dispute.~In a -
nonprecedential opinion, the Federal Circuit dismissed for
lack of jurisdiction an appeal from an ASBCA decision
against a NAF contractor.9% The contractor argued that a sec-
tion of the CDA%? ig‘ave the court jurisdictidn. However, cit-

- . -
e ?

9825US.C. § 552(b)(6) This exemptlon applies to information considered a “clearly unwarmnted |nvasron of personal pnvncy ” For a recent detmled annlysns of

thns exemption, see United Stntes Dep tof Defense v. FLRA II4 S. Ct 1006 (1994)

i A T <

E IR A

983 Under the Copeland Anti-Kickback Act, 40 U.S.C. § 276¢, federal construction contractors must submit ceruﬁed payroll records to the contracung agency The
agency uses the records to monitor compliance with federal wage laws, such as the Davis-Bacon Act (40 U.S.C. § 276a). -

984 See United States Dep't of Justice v. Reporters Comm, for Freedom of the Press, 489 U.S, 749 (1989). '+ +0 ' Ls 07w dn womiiy

98521 F.3d 844 (8th Cir. 1994). A

986 United States v. Benton 772 F. Supp 453 (W D Mo l990)

; C e v : . . v . oy . s
I R X FH i Wt . b
B

rrty

987 Missouri taxes goods sold at retzul but excludes goods purchnsed for resale. MO. ANN. STAT. §§ 144 010(8), 144.020.1 (Vemon 1994 Supp) The government
argued that under FAR 52.245-5(c)(2) dnd (c)(3), the government took title to all goods purchased by the contractor that were relmbursed under the contraét l.hus .
the contractor purchased these goods for resale, and the goods should not be subject to Missouri sales tax.

988 United States v. Benton, 975 F.2d 511 (8th Cir. 1992), vacated sub nom. United States v, Melcher, 113 S. Ct. 2925 (l993i. St

989 Umted Slates v. Melcher,’ II3 S Ct 2925 (1993)

i 1

99“113 S. Ct l784(|993)

LA : it

991 The contractor did file a claim for refund with the Missouri Department of Revenue; therefore, the issue becomes whether I.he federal government may become a .

party in the contractor’s refund action.

992 Telephone Surcharge—State of N.C., B-254712; 1994 U.S. Comp. Gen. LEXIS 312 (Feb. 14, 1994); '
99 Telephone Surcharge—State of Wyo., B-255092, 1994 U.S. Comp. Gen. LEXIS 313 (Feb. 14, 1994),

994 Emergency Telephone Chargés—State of Mich.; B-254628,1994 U.S. Comp. Gen. LEXIS 320 (Apr. 7,'1994).

995 A “vendee” tax is a direct tax imposed on the buyer of goods, the consumer of services, or the owner of property. The United States is constitutionally immune ..
from direct taxation by states. McCullough v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). For a detailed discussion of vendee taxes, see 9-1-1 Emergency Number
Fee, B-215735, 64 Comp. Gen. 655 (1985).

996 Maitland Bros. v. Widnall, No. 94-1107, 1994 U.S. App. LEXIS 33097 (Fed. Cir. Nov. 21, 1994). Under Federal Circuit Rule 47.8, nonprecedential cases can-
not be cited as precedent in later arguments.

99741 U.S.C. § 609(b).
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ing one of its earlier opinions,?8 the court held that it only had
jurxsdlcuon to hear ASBCA appeals concerning contracts sub-'

ject to the CDA 939 Because the, ASBCA's jurisdiction to hear ,

the original. appeal was not based on, the CDA,1000. the court.
had no_wnsdncuon et onoena Lanwn) v it

gl TR

x2 The GAO Cons:ders NAF Cantract Protest -—-The GAO

has held that it has no jurisdiction over NAF pracurements.by

a NAFL100! However, in Premier Vending,'%2 the GAO
announced that it would consider allegations that the hgericy is
using the NAFI to' circumvent procurement statutés. In this

case; the protester alléged, after-the deddline for receipt of .
ptoposals, that the Baron Federal: Prison' Camp Employees¢
Club—a NAFI operating under the Federal Bureau of ‘Prisons /

(BOP)—solicited vending:machine services:on behalf of: the ;
BOP. Although the protester; did not file the protest timely, -
the GAO elected to hear the protest on the merits.1903 Never-

theless, the GAO denied the protest hecause it found that the,,

NAFI’s vending machine operation was totally mdependent

confiscated the, confractor’s cash. zregeipts and his keys. to the
club precludmg him from further. performing. The contractor
clgumed breach damages for the lost performances. The. board .
held, that the NAFI's communicating of; unfounded rumors to "
the CID, breached the call order provisions, of; the orden,ng .
agreement, entitling the contractor to antw:patory profits. . 5
R o et s 10dRonT o s e ane sl

H. Commerc,ialv[t‘ems}““,?r,..,ﬁn.__ R T IS N O R R B te

1. The FAR Amended to Establish Preference for. Commer-

cial Standards,—Federal Acquisition Circular 90-201006
established the following, order. of precedence for product

descriptions: {1) voluntary standards;1007 (2) commercial item -.
descriptions ;when acquiring icommercial or commercial type -

products;'(3) .functional or. performance government product

descriptions;:and (4) government.product descriptions stated -
in terms of :design requirements.}0%8 ‘The FAC also added def- .
initions of the terms.“commercial item description” and
“product .description.” 108, Finally, the FAC réquires, with:

certain exceptions, that agencies use, product descriptions list-+
ed in the Index of Federdl Specifications; Standards, and;)
Commercial-ltem: Descriptions (for all agencies):and in the »
DOD Index of Specifications and.Stahdards (DODISS).1010 .
One of: the listed exceptions -applies :when .an adequate ‘and .
appropriate voluntary standard is known to exist but is not yet ":
listed in either of the indices.

from.the BOP’s vending machine operation -and that the BOP
was not usmg the NAFI to c1rcumvent competltlon RRIRTTE
ot rr EEREIY FAN I P TS STV LRI PRNETOLEY (1 THER W STRIS EES SHAFY i'p"‘.w
r3u The ASBCA :Awards. Breach Damages in NAF.Contract
Case.—In Keith L. Williams,'%0¢ the -ASBCA-considered a .-
contractor’s claim; for breach damages under'a’NAF Ordering .
Agreement for entertainment. Based on information that the
contractor was stealmg government funds, the NAFI terminat- ‘
ed the ordering’ agreement and contaéted ‘the ‘Army’s'CID. - . 2. The DOD Allows Use of Commerc:al Quahty Sran-
Allhough it could not substantiate the allegations, the CID dards —A February 14, 1994 memorandum from the Under
[BS R RUT LSRR R g FEE IS iaE a2 P

ot MBI | VI b siilan [

RO A e owtren -.“ : Lo “w“i.\nf." (TR S g

998 Tatelbaum v. United States, 749 F.2d 729 (Fed. Cir. 1984) 5. 1, "1 . oyl, (o oo eomt 0 pe btk e ke

99The CDA does not apply to contracts awarded by NAFIs, except for contracts awarded by the service exchanges (i.e., AAFES, Navy Exchange);s,' 41US.C. §
602.
AV ER NIV & BTN I ST e
1000The ASBCA _]Ill'lSdlCthl‘l to hear NAFI contract disputes (other than exchanges) is based on the dlsputes clause of the contract, not the CDA.
RS NPT ST i . P ned inp e B ) '
'“‘"See 31 us. C §§ 3551 3553 DSV GmbH B-253724. .lune 16 I993 93 l CPD‘] 468 The GAO'; ranonale is lhat NAFls are not cons:dered “federal agen- s
cies™ for GAO]unsdlctlon purposes et ) Vit A B phi oo Tl IR R

BERRETPNTE L

ot

l(l)23_256650' July 5, 1994, 94-2 CPD,S T IR et S S G TRV o eI e ) e et S e L ANET g T R SERYL o oy

1003 The protest was untimely because the protester waited until after the proposal submission date to challenge the specification. ;Under the normal GAQ proce-:
dure, such protests must be filed prior to bid opening or by the closing date for receipt of proposals. 4 C.F.R. § 21.2(a)(1) (1994). However, the GAO invoked its

“significant issue™ exception to its rules (4 C.F.R. § 21.2(c) (1994)) because the issue of whether an agency is improperly diverting its requirements to a NAFI to
avoid competition requirements was one of first impression.

ey et T S 12 T T S DU AT R R IR A

yor A by toe oy b ERRRIER S e R o : o L
1004 ASBCA No. 46068, 94-3 BCA § 27,196. T L NS SN PRNT:
1005 The big news in this area, of course, is the commercial items provisions of the FASA. See supra potes 150-74 and accompanying text.. . .. .c...

100659 Fed. Reg. 11,368 (1994) (effective Mar. 10, 1994, amending FAR 10.001, 10.002(d), 10.006). 'y -« i - ¢yt qo o odfy oo 3 omse s o i

1007 Federal Acquisition Regulation 10.001 defines a 'l‘voluntary standard” as pne. “established by a private sector body and available for pubhc use. ,[The term does '
not include private standards of individual firms.”

100974, 10.001.

101074 10,006
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Secretary of Defensé (Acquisition and Technology) authorizes
the use of commercial quality standards!0!!:when their use is
more efficient.!012' The-memorandum also states that contrac-
tors should be allowed to use ‘their ‘normal’ quallty Systems
(regardless of whether modeled-on: military or commiercial
standards) whenever they meet acqu1s1uon needs ot

a e
it 1A

3. Secretary of Defense Orders ‘Shift to Performance Based
and Commercial Standards.—The Secretary has directed the
DOD to use performance specifications, or if -use of a perform-
ance specification is not possible, a nongovernment stan-
dard.1013 Military specifications may be used only as “a last
resort,” after the procunng actmty obtams a waiver, 1014~ “

. T

L Contractmg Jor Servu:es

A Commerc:al Acuvmes -
' Moratonum Exptres —The Natlonal Defense Autho-~
rization Act for Fiscal Year 19941015 extended the moratorium
on the award of new Commercial Activities Program (CAP)
contracts through 'April 1, 1994. Beeause Congréss did not
further extend the moratorlum agenc1es now may award new'
CAPcontracts S B '
-b. Deczszon to’ Perform Serwces In-House Is Subject to
CICA Stay.—A federal district dourt has tuled that an-Air;
Force decision to perform security:guard services in-house'is’
equivalent to’a contract award for purposes ‘of ‘applying ‘the
CICA stay.1016 The Air Force issued a solicitation for guard
services to provide a cost comparison for‘a contracting-out-
decision pursuant to OMB Circular A:76. ‘When the Air Force

decided to perform the services in-house, an offeror protested

(o the GAQ:1017 Fearing that the Air Force would complete
the transfer before the GAO.could rule on its protest, the
offeror filed suit in the district court seeking an injunction
applymg the CICA stay. ‘The-Air Force argued that the CICA
stay did not apply because the 'decision to perform the ‘work
in-house was not a “contract award” as that term is used in'the
CICA 1018 Rejecting the Air Force’s argiment, the court
found that thé opposite result was required to “uphold the pur-
poses behind the CICA 1019 Ultimately, the GAO denied the
offeror’s “protest upholdmg the Air Force’s detenmnatlon to

perforrn the services m—house 1020 . ' “ {
' sotne s b .

2 Serwce Cvnrractmg— R

a Change of Rates Clause Does Not Render Unhty Ser-
vices Contract Illusory.~-In 1972 the 'Air Force entered into a
contract with'the city of Tacoma, Washington, under which
Tacoma agreed to provide electricity-to an Air Force instalia-
tion. The contract contained a “change of rates™ clause which
provided that either party could request a rate change and, if
requested, the parties would negotiate the rates. - A dispute
developed over a proposed rate increase and the city eventual-
ly filed & claim. The Air Force paid the amount that it
believed ‘due the c1ty, denymg the remainder of the city’s
claim. The city appealed arguing that the clause rendered the
contract illusory because it merely ‘was an agreement to agree,-
leaving the ‘government free to refuse a rate increaseé without:
consequence. In City of Tacoma v. United States,'9?! the Fed-
eral Circuit rejected this argument. The court held that a con-
tract term allowing for future négotiations, such as the change
of rates clause, “impliedly imposes an obligation on the par--
ties to negotiate in good faith.”1022 Additionally, the city was
not w1thout recourse because |t could challenge a govemment

1011 These standards include the International Organization for Standardization (ISO) 9000 series and the American National Standards Institute/American Society

for Quality Control (ANSI/ASQC) Q90 series.

1012 DOD Removes Barriers to Use of Commercial Qualit)} Standards, 36 Gov’t Contractor (CCH) § 112 (Feb. 23, 1994).

1013 Memorandum, Secretary of Defense, subject: Specifications and Standards—A New Way of Doing Business (29 June 1994).

1014 Wajvers are not required: (1) for reprocurement of an ilem m inventory; (2) if the contractor proposes the use of a military specification or standard in Fesponse.
to the solicitation; or (3) if the’ mlllmry specification/standard is cited for guldanee only ‘See DOD STANDARDIZATION NEWSLETTER (Dep'’t of Defense, Defense
Standards Improvement Council), Oct. 1994. . o -

i ot gt

1015Pub. L. No. 103-160, § 313, 107 Stat, 1547, 1618 (1993) L N S P

1016 Inter-Con Sec. Sys., Inc. v. Widnall, No. C 94-20442 1994 U'S. Dist. LEXIS 10995 (N D. Cal July i1, 1994) (order grantlng plzunnff’s motlon for a prel|m|-

nary injunction). S F{i T

1017 Inter-Con Sec. Sys., Inc., B-257360.3, 94-2 CPDq __, 1994 WL 653412 (Nov. 15, 1994).
1018 5¢¢ 31 U.S.C. § 3553(c), (d).

1019 Inter-Con Sec. Sys., Inc., 1994 U.S. Dist. LEXIS 10995 at *5. The court stated, “[t]he stay proyisions of CICA ‘were designed to preserve the status quo until
the Comptroller General issued his recommendanon. in order 0 ensure that lhe recommendanon would be eonsxdered ™. Id. at *2 (quoting Lear Siegler, Inc. v.
Lehman, 842 F.2d 1102, 1004 (9th Cir. 1988)). .

1020 Inter-Con Sec. Sys., Inc., B-257360.3,94-2CPDY __, 1994 WL 653412 (Nov. 15, 1994). ; , e

102131 F.3d 1130 (Fed. Cir. 1994).

102214 at 1132 (citations omitted).
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decision through the disputes progess.; The court‘concluded
that the contract was not lllusory AL ont arsliod 1y o
Ui AR FIERTS WSIRII AR Fes B IR A ETEE WESHIY)
Wi b The OFPP Attempts toChange the Government’s Phi-
lo,spphy Regarding Service Contracting.—The OFPP reissued
Policy:Letter 93-1, Management Oversight of Service Con-
tracts.'o2 The purpose of the policy letter is to provide “guid-
ing pnncrples through the .‘best practlces concept that: should
help agencies. develop, analyze, and perfect. requirements for
service contracts which, in turn, should improyve cantract man:,
agement and administration.”192¢ _Policy Letter,93-1' 'provides
two examples of the “best practices” that contracting officials
should use: (1) review of the corporate experignce section of
an offeror’s proposal to detect conflicts of interest; and (2)
review .of monthly progress reports to detect whether the con-
tractor:is performing. inherently ;governmental \functions.!025
The policy letter also states that the OFPP will be;jssuing gov-,
ernment-wide best pract;ces models in:contract administration
asseparate guidance. ch b et 2T e
B TRT Tt LI U S SER TN VY FTU T RThte B otf ShTC RN RN TPIN
More recently,,twenty.-sAlx.federal agencies .and: four ;indus-
try trade associations signed a _voluntary pledge: ‘with the
OFPP: o convert eighty-seven specified service contracts toa
performance-based approach.!026  This pledge was the latest in
the OFPP's attempt fo rmp]ement OFPPPolicy Letter 91:2,.
Service Contracting.'021 Poltcy Letter 91-2 established a gov-,
ernment-wide preference for performance—based service con--
tractmg 1028 ., - - i e
o g . TS E ;.@‘"'ni-vlw'n R TIT

J Research and Development (R&D) Cqmracts and Agree--
ments . .

TR MT G el T N T o USRI B

oo, i alh ST r:it' I )
1 The DOD Adopts | Streamlmed R&D Contractmg Proce-
dures.—Laboratones supporting the military departments now

PR T T TR TR A PO T PRSP KA
102359 Fed. Reg. 26,818 (1994).

. ) :
1024 14 0 r Yoy

UL e T

RS N TR

1025 /d. at 26,820.

u‘nds ‘e Federal Agencrev, Industry Group.r PIedge m Use Pafprmance-Based Apprqach on 87 Comraers. 62 Fed Cont R" \. BNA)

102756 Fed. Reg. 15,110 (1991).

[RETREAT il s

may use-simplified proceduresfor: awarding cost-reimburse-
ment R&D contratts of ten; million. dollars. or Jessi192% . The
streamlined procedures, pravide -for;synopsis ‘of the require-
ment and notice that a complete, standardized solicitation will
be printed in-the CBD .in lieu of a conventional, solicitation)
issuance of a supplemental. package to interested parties if the
solicitation exceeds three-and-one-half pages, or contains
forms or additional information; and a second-notice in the
CBD providing the streamlined solicitation, consisting.of a
statement of work and clauses 1o be incorporated by reference
in the final contract. Contract awards.are made on a best
value basis, and without discussions ;wheneyer possible,1030
Agencies may not use these procedures for engineering devel-
opment, management services, or laboratory supplies and
equipment. 103! Cons e et

2. Potential Competitor Has Standing to Challenge an
Agency Award of a Cooperative Research and Development
Agreement (CRADA).—In recent years, Congress -has'passed a
number of statutes'to promote the transfer of basic.fechnolo-,
gies from the ,government to.commercial firms.to enhance,
their competitiveness. in the world marketplace,!932;and tp.
improve cooperation between government and industry in‘the,
development of dual-use technologies capable of succeeding
commercially while preserving essential defense capabili-
ties.033 These statyutes generally promote the worldwide com-
petitiveness of industry and help preserve the national defense
industrial .base,-and were not intended to confer. competitive
rights on individual business.; Nevertheless, the United States
Court of Appeals for. the Thlrd Circuit (Third Circuit) deter-;
mined that businesses have a right to challenge CRADAs
awarded under-these statutes,934.because. such a- right is nec-;
essary:Jo protect against, government circumvention of the,

requirement to use procurement contracts whenever appropri- _

R AT R T S B PR T RIS MR TN

Yl

Loy

. 1028The policy letter defines “performance-based contracting” as “structuring all aspects of an acquisition Lround the purpose of the work o be perfomled as

opposed to either the manner by Wthh the work is to be performed or broad nnd 1mprec|se statements of the work > ld

DRI AT
1029 See 59 Fed. Reg. 52,442-50 (1994) (addmg a new DFARS subpart 235.70).

1030 DFARS 235.7004-3. ke

1031 14, 235.7002(c).

1032 See eg.; Fedeml Technology Tmnsfer Act of 1986, lS p s Kol 1 3710&-37[01:! (as nmended), .ree also IO U S C. §§ 235é

BRI AV S|
EETTIETE AT N B A AL

IR LS

371' (DOD s | basrc authonty louse

grants, eooperauve agreements ‘and similar transactions). Cooperanve Research and Development Agreements and srmllar agree)ments entered under these authon-

ties generally are not subject to the FAR or agency supplements.

. - R TR GR S N F  TA EA S5y Do Cobir ) Ve g
1033 See Defense Conversion, Reinvestment, and Transition Assistance Actof 1992, 10US.C. §§ 251915 2501;2531 (z;s a;nendgd). ‘

1034Chem Setv., In. v. Etvitonnmental Monitoring Sys. Lab.—Cincinnati, 12 F.3d. 1256 (3d Cir. 1993): :
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ate.1035. Therefore, the court found that a potential competitor.
had standing to sue under the Administrative Procedures
Act!936 to challenge whether a federal laboratory used a
CRADA to-circumvent statutory | and regulatory procurement
requirements. 1037 S

K. lntellectual Property PR

l New DFARS Techmcal Data Rights Provrszons -—On
June 20, 1994, the DOD published proposed new DFARS pro--
visions to govern ijts .acquisition of technical data rights from
DOD contractors.}038 . Promulgated in response .to-a statutory

- requirement to revise' DOD regulations covering technical
data acquisitions,!939.the new provisions shift:the balance.
between protecting the government's rights and protecting :
industry’s interests more:in the direction of industry.!040 . The -
significant changes under-the new rules!®! include: = .. . -~

.-, (1) . The DOD .will no longer automatically . .~
; . obtain unlimited rights in data,merely, .
. . because development of the data was neces- ..., ' :
¢ e SATY for the contractor to. perform the con-: '
.. tract; = IR L
PR

.- cost of developing data to indirect cost, .. -
vt - pools, the development will be considered .-
G to be at the contractor’s private expense;

(3) A new standard class-of ;data rights,: i
;- ‘Government Purpose Rights," will apply to,« ‘

e

: (2) When contraclors properly charge the EREY

2. Patents.

L

.

and similar data, through the inclusion of

-such data within the definition of “computer .
.. software”; (such data previously was within +. -
. - the definition of “computer software docu-
- mentation,”1%42 which is not as well protect-‘ .

ed as computer software); and

. mercral software directly from commercial
sources (wrthout ordering through the Gen- . .

eral, Services Administration) using only a

.+ «ata developed with mixed government and. .. :
- private funding, unless the parties agree oth-- -
i CI'WISC, 1 o

: :(4) Expanded protection will be provided."r Ee
for computer software source code listings .- 1.

5 The DOD w1ll be permrtted to buy com-,

SR

commercnal hcense agreement to govern the .
_rights in such software

T PREAEREY R BRI T} FEE H P A

T

1035 See 31 U.S.C. §8 6301-6308 (defining when executive agencres are to use procurement contmcts grants nnd cooperauve agreements)

10365 U.S.C. §§ 701-706. The CICA and the eompetltron provrsrons of the FAR do not apply to CRADAs See FAR 6. 001(b) Doal :f EN

" ¢L Ltcensee Challengmg Patent Valzdrty Losses Protec-
uon of Its chense —A patent ]rcensee may challenge the
valrdrty ofa patent to avoid payment of royaltres 1043 Howev-
er, a licensee that fails to pay a low rpyalty rate negotiated in -
its license may not later raise the license as a shield against
payment of .a reasonable but higher commercial royalty rate
after losing an infringement suit brought by the patent holder.
In Dow Chemical Co, v.-United States,'044 the court found that
nonpayment of royalties, and pther govemment, actions incon- -

1 o :

i

o

1037 Cf Spnnt Commumcmlons Co B-256586 May 9 1994 94-l CPD ‘l 300 (GAO found no busrs for lt to revrew any challenge to the award of a cooperatlve ‘

agreement)

1038 See 59 Fed. Reg 31584 (1994). A revised DFARS subpa.rt 2274, “nghts in Technical Data,” a new DFARS subpart 2217.5, “Rights in Computer Software and
Computer Software Documentation,” an amended version of DFARS subpart 211.70, “Acquisition and Distribution of Commercial Products,” and revised clauses
in DFARS part 252, most likely will not become effective until the spring of 1995. For more information on the effecuvrty of the new provrsrons. call Ms. Angele-

na Moy at (703) 604-5385.

1039 See National Defense Authorization Act for Fiscal Years 1992 and 1993, Pub. L. No.-102-190, § 807, 105 Stat. 1290 (1991) (providing the statutory basis for

the government-industry “Section 807 Committee™); see also 10 U.S.C. § 2320 (requiring implementing regulations to strike a proper balance between go

and industry rights in technica! data).

vemment
IR B SRR

1040 The term “industry” includes more thini just original equipment developers. Although developers generally eceive better protection for their innovitions under
the new DFARS provisions, replicators are less fortunate, because the DOD now will be less likely to have complete data packages suitable for reprocurement from .

sources other than the original manufacturer.

1041 Although the changes noted here generally are favorable to industry, many industry proposals for change in the technical data rights area did not find their way '
into the final DFARS provisions. One change sought by industry that the DOD did not adopt would have made it easier for contractors to assert data rights in tech-
nical data inadvertently submitted to the government without restrictive legends. For an example of the unfortunate consequence such a submission may have for a
contractor, see E.M. Scott & Assocs., ASBCA No. 45869, 94-3 BCA { 27,059 (denying requested payment for alleged improper use of trade secrets included in a.

proposal that lacked any restrictive legends).

1042«“Computer software documentation™ under the proposed new DFARS provisions will include only users manuals and similar materials.

) 7014(8)(5) (draft)

b i [N S o pedgiy

1043va Adkms.395US 653(]969) o cot

104432 Fed. CI. 11 (1994).
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sistent with the ‘existence of a valid patent, madette license
agreement void." Therefore, the license’s stipulated royalty
rate of twenty-five percent of the commercial royalty rate did
not apply, and the government was liable for the full commer-
cial royalty rate on all the work it performed usmg the patent-

ed invention. -t oo womibe oo

'(fv.

TSR TR P LR U Y TIE N
b. Scope of Patent License Clouded by Language Mak-

ing License Applicable to*'Data Required in the Contract”.—
Continuing litigation ‘'over the rights to the ‘technology in the
Army’s Single-Channel Ground ‘and ‘Airborne Radio System
(SINCGARS) highlights the néed for careful draftsmanship in
defining the government s license rights to the mventlons
used in the sophisticated hardware Husdd- by today s Armed
Forces. In’ 4 recent round of lmgahon over'transactions
between the’ goveml‘nent and a contractor that occiifréd twenty
years ago, 1045 the ‘court noted that 5 patent license may be
restricted by data destribed in a govemmtnt ‘contract. Lan-
guage granting the government a patent and data license “cov-
ering data” required in the contract did not grant a license in
all the inventions covered in the patent, only a license' to use
the mventlons covered in the contract ',I'hcrefore, the govern-
ment failed to prove that it has an u restrlcted ]lcense fp‘rﬂ

SINCGARSiradlos and the mfrmgernent lmgauon contln‘ue

IR Y500 N LS SaF EA I Lo ¢

Ll ForeigthhtarySales* !‘f' "'[' f RO R \' o
b SRt LR SRS P CPURTS SRR ot I SEREP R B S S TR |
341 The GSBCA Asserts Jurisdiction overa Foretgn 'Mihtary
Sales (FMS) Procurement.—~Without directly’ decidinig & 'pre-
liminary jurisdictional issue,"the GSBCA recently -granted a'i
protest involving the Army’s: procarement bf ADPE for a-for- "
eign government pursuant to an FMS case.!™6 The Army
moved to dismiss the protest for lack of jurisdiction, because,
the Brooks Act!%47 applies only t0 federal agency procure-

ments, not those of other governménts.’ The GSBCA decided -

the merits of the protest, however without addressing the

Army’s jUﬂSdlCllOnal arguments. The Army attempted with- |
out success to persuade the Justice Department to appea] the

[RUTH

juri'sdictional issue to’the Federal Circuit.''Nevéttheless, r'g”ov‘-“
ernment'attorneys should ¢ontinue to raise junsdlctlonalfchal-‘
lenges'to' GSBCA piotests involving acquisitions:supporting
FMS cases, becausé ‘a suitable case in the future may ‘méfit'a’
Justice Department appeal of the issue to the Federal:Cittuit;

2. Change 6 to Security Assistance'Managément-Manual
(SAMM) Issued.—On May 10, 1994, the Defense Security
Assistance. Agency-‘promulgated Change' 6 to the SAMM, 1048
the DOD’s handbook on the procedurés and policies applica-:
ble to its sécurity assistance programs.::Significant provisions’
in'Change 6 include; new guidelines-on furnishing price and:
availability :information to'potential. FMS customers;1049 revi-
sions to:the'terms and ‘conditions of FMS‘cases related to con- -
tractoripetsonnel:costs;1050 ngw guidance on' warrarties !
provided through FMS cases;103) and updated informationt
regarding the manageinent of excess defense articles.1052: i3

3. Foreign Military Financing of Direct Commercial Sales
Continues-LReversing a polidy idecisibn 'made last year that
would have ended foreign miilitary financing of ‘direct com-
mercial sales; the DOD-announced that ‘it 'will continue to
finance some foreign government purchases of defense sup-
plies and services directly from American contractors.1053
The DOD ‘had proposed to limit' forelgn military financing to
FMS cases (i.e., goVernmeht~to—government Sales) to curb
past abusés in'direct commercial sdles financing ‘arrange-
ments. Under the new: policy, the DOD will only finance
direct commercial sales above $100,000 in value (above-
$20,000 for Israel),and: only 'if those sales meet certain pre-
requisitess? The. Défense i Security "Assistance-Agency will
issue additional guidance on-the-use of foreign-military

i

_ financing for direct commercial sales early in 1995,10%¢ ,, . .-

“4..- Export Control Regulations. Coiitiniied.—On August/20,’
1994, the Export Admlmstratlon Act of 19791055 expired, end-,

ing the statutory “basis for many ‘of 'the Commerce Depart-‘_“

ment’s regulations that control the export of American goods,

«

Grorne il e e sl e N EDSFPTEN R AT Sl T Lo CREE IR SELE g et e
A N [C Mot S R AL E L) S B A S TP TY TEEIALN | CATLE L € Y| LR B L | L0 M RO RN S LS
RO B R T R 17 FRUINEE (NG i i RIS ¥ 10 il jerra D LT
1045 Rockwell Int’l v. United States, 31 Fed. Cl. 70 (1994). PRLEOGO T  ynl

1046 Integrated Sys, Group. Inc. v. Departmem of the Army, GSBCA No: 12489-P, 94-1 BCA; 26,391 Lo st bt i 0

]

et

‘047400 SC 5759

148 DEp’T OF, DEFENSE, MANUAL: 5105.38-M, SECURITY ASSISTANCE MANAGEMENT MANUAL (Oct. [, 1988) (C6, May 10,-1994); .

S TEEE PLE TP R T SR U S S N e

1065 74 para. 70002

1050 1g, zp1,701-7.

DE PR

b IR P R

1082 4, sec. 803.
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105359Fe¢Reg.36743(lé94). R
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1054 Additional guidance was due in September 1994. See id. - Based on telephonic coordination with the Defense Security Assistance Agency s Operatrons Man-
agement Division, we expect release of the new guidelines in early 1995. For more information, call that office at (703) 604-6635..,  ». w 1) #of il o ;. (40l

105550 U.S.C. app. §§ 2401-2420, amended by Pub. L. No. 103-277, 108 Stat. 1407 (1994).
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technology; and technical data.l056 Nevertheless,pursuant to
Executive Order 12,924,1057 these regulations remain in effect.,
In his executive order, Presidént Clinton:declared & national’
emergency with respect to-the threat that would occur if for:.,
eign countries had unrestricted access to: American goods,
téchnology, and technical data.. He also ordered that the Com-
merce Department’s regulations remain in effect indefinitely,
notwnthstandmg the lack of 1speC|ﬁc statutory authority for
their issuance. .- - PR Coen

M Bankruptcy Developmems

1. New Bankruptcy Leglslauon —On October 22 1994 the .
President signed the Bankruptcy Reform Act of 1994.1058. The !
changes it made to the Bankruptcy: Code!95?.that are likely to :
have the greatest effect on government contracts practice
include: (1) a substantially modified and expanded waiver of
sovereign immunity .for:governmental units; (2) a new provi+:
sion allowing governmental units 180 days after a.bankruptcy -
filing to file a proof of claim;!%60 (3) an expedited hearing pro-

cedure for motions for relief from the automatic stay;-and (4)"

specific authority for bankruptcy ;judges to issue orders estab- -
lishing deadlines for assumption-of executory:contracts, as.
long as such orders are not “inconsistent” with the Bankruptcy
Code or the Federal Rules of Bankruptcy Procedure,

2. When Does a Claim Arzse ’—Determmmg whether the .
government’s claim “arises” prepetition or postpetition is fre-
quently critical in bankruptcy cases.: During the past year, "
_ courts began to articulate an emerging standard for determin-
ing when claims of a governmental entity arise for bankruptcy
purposes. Under this standard, a claim arises when: (1) all
“transactions” or-acts necessary for asserting liability have
occurred; and, (2) there is some prepetition relationship, ‘such
as contract, exposure, impact, or privity” between the United

IMGSeeISCFR.pts168-799 S

'0-"759 Fed Reg 43 437 (1994).. W ok

1058 Pyb, L. No. '103.394, 108 Stat, 4106 (1994).. - -1 . 1.

1059 S¢e 11 U.S.C. (Bankruptcy).

oyt

States. and the debtor, such that the government is able to.
“fairly contemplate™ that it might have a claim against the:

debtor.1%6! Thus, the courts recognize that the definition of a
claim in bankruptcy :is much broader than a claim under the
Contract Disputes Act. For example, one court held that
“[w]hen parties agree in advance that one party will indemnify
the other in the event of 2 certain occurrence, there exists a

‘right to payment,’. albeit conungent, upon the signing of the .

agreement.”1062 ., . G

SadsT

3 Setoﬁr Among Agenc:es —Setoff agamst a corporauon in

bankruptcy requires that the debts of the parties be mutual.

Although the United States has long asserted, generally with
success, that all federal agencies are one entity for setoff pur-

poses in bankruptcy cases, several courts during 1994 fol-
lowed an emerging and contrary, trend, holding that federal

agencies may not setoff among themselves 1063 The Justice

Department has filed appeals of these decrsnons

4. Freezmg Funds Owed by the Government to the
Debtor. —Whether the govemment may hold funds otherwise
payable to’a debtor in bankruptcy. because those funds are
subject to setoff, remained controversial in the past year. Sev-
eral courts agréed with the position of the Umted States, hold-
ing that the governmient may “fréeze” the funds and assert that
they are held “subject to” setoff, but ‘delay consummating
setoff (often a mere bookkeeping entry) ‘without violating the
stay.!064 However, other courts, including one circuit court,
have found that the failure to pay, or a bank “frecze,” is an
actual setoff or, at least, a violation of the stay.!065

PR

5 Setaﬂs in Violation of the Stay. ——In 1994, courts began'
to recognize that denial of an otherwise valid right of setoff is .
not warranted as punishment for:a violation of the automatic:.
stay. These courts held that, at most, the debtor should be

NSRRI (RS SR

'mGoveﬁnﬁntuly units also may use later deadlines when ullou/ed by generally applicable bankruptcy rules.

1061 See Lemelle v. Universal Mfg. Corp., 18 F.3d 1268, 1274-77 (5th Cir. 1994); In re Midway Indus. Contrs. Inc;,"167 B.R. 139, 142-43 (Bankr. N.D. 1ll. 1994)
(holding that tax refund claim arises at end of tax year, not when debtor files return); In re Piper Aircraft Corp 162 B R 619 (Bankr S. D Fla), aﬁ"‘d 168 B.R. 434
(S.D. Fla. 1994) (discussing various theories of when claims arise). LRI B PR B , . o

1062 ]n re Metco Mining & Minerals, Inc., 171 B.R. 210, 216-17 (Bankr. W.D. Pa. 1994) (emphasis added). .« = . =7 ., t.

1063In re Pyramid Indus., Inc., 170 B.R. 974 (Bankr. N.D. [Il. 1994) (SBA and the Navy are not the same enmy for setoff); In re lonosphere Clubs. Inc., 164 B. R
839 (Bankr. S.D. N.Y. 1994) (GSA and IRS are not the same entity for setoff). K 0yt i '

1064 Moreira v. Digital Employees Fed. Credit Union, No. 94-4278, 1994 WL 608596 (Bankr. D. Mass. Nov. 4, 1994); In re Lough, 163 B.R. 586, 588 (Bankr. D.
Idaho 1994). In re Custom Citr., Inc., 163 B.R. 309 319 (Bankr E.D. Tenn. 1994)

‘ 1065 Cuuzens Bank of Marylnnd v. Strumpf 37F3d 155 (4th Clr 1994) (holdmg that bank freeze is ‘tantamoum to thc exercise of a nght of setoff and thus violates
the automatic stay”); In re Hudson, 168 B.R. 449, 452-53 (Bankr. S.D. Ga. 1994) (IRS withholding violates automatic stay); In re Mldwny lndus Contmctor Inc..
167 B.R. 139, 14344 (Bankr. N.D. I1l. 1994) (same).
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entitled to damages suffered on raccount of the stay:viola~<
tion.106 Becausé federal ‘agenciesfrequently setoff in viola-”
tion of the stay, this emerging trend offers some' relief from -
the: potential:foss ofi‘the! government s underlyidg claim:
agamstabankruptsestale anio e e niqettloduin
IS RN T ¢ {y (IR R chale 4l NAETRS praon ’
6 Effect of Re]ection of a Government Contract.-—The-
effect of a debtor’s rejection ‘of a'contract in‘bankruptcy was’
again a controversial topic during 1994. Most courts actepted
the proposition that rc_lectton does not mean the contract does
not exist; it -mefely- eoristitutes a breach of the contract, and
the terms of the' contract still ‘control the relatlonshlp of- thej
partles 1067 . One court aptly descnbed the effect ot‘ re_|ect|on in
these tems 195 \f" [ERR VIR FES FUUCPNS B SV SRS B

ARt 1! IR AR LT B 1](!' ; B ;

The Trustee’s rejectton ‘of the contract
- does not render the c0ntract non-ex15tent ‘J "F . .f
[Nor does] the Trustee’s' tejection extin-
guish the Debtor’s obltgattons under the .
provisions of the contract or render thq
[contract s] provtsnons mappltcablc as of l]l} A
date of [C_]CCUOH o [Fmally]. thc rejection ,, . ,y;,'..u
} ; does not relieve. the{’l‘rustee‘ ptﬁ') lns obliga- .. .., | -
"1, tions which arise.from the period.of time ..
_.during which the Trustee operated the busi-
ness [postpetmon but pnor to rejection].1068 .. 1.

B

; N [ TR S 5 A LS S S SR M TR S EEILES ] e
Neverthe]ess, another court apparently attnbutes more Iegal
effect to a rejection thanthe. above explanation would suggest..:
The Eighth Circuit held that the Post Office’s claims arising
from reéjection of an executory contract in bankruptcy are not
available for recoupment, despite explicit terms in the contract i
statmg that recoupment was pennnssrble.1069 OR PR (s R NTHEAN
vy npadll oy

LA P [ ool con e gt s

'7: Stay'of Litigation by the'Debtor.=-Until recently, every !
circuit of the United States:Court of ' Appealsto ‘address the:
issue ‘had held that'the automatic 'stay prevents a debtor from:
appealing the idecision '0fa nonbankruptgy. forum where an.
action was originally commenced. against the debtor.!070 :Jn.
other words, a debtor-deéfendant!generally' may not appeal |
from an adverse ruling in a district court to the-appellate court
of appeals without relief from’ thé stay. In prohibiting such:
appeals, courts have relied on the statute which stays “any'
continuation” of a judicial proceeding against the debtor.
Recently, relying on an apparent-inconsistenty between thé .
Bankruptcy Code and the Federal Rules of Bankruptcy Proce-
dure, the Tenth Circuit held that:a debtor does not ‘need relief
from thé ‘stay ta appeal an’adverse: rulmg—tf the debtor was i
the defendant in th& district court.1071: Sl e

SOTAI TRt I NAEN I FRNEES (DS 0y SVR NN A S B R RIS K P STULE SRR R B

8 Annulment of the Automatic Stay +-An act taken in vio-|
lation of the stay, even:without:knowledge.of the:bankruptcy -
filing, is :generally held t6 be ivoid.:: However, in:1994 the
Third -Circuit resurrected- a‘little-used .method to avoid this’
onerous result—annulling:the 'stay.1072 :Annulment of the stay .
retroactively terminates' the:pytomatic stayso'as to' validate -
actions that may ‘have béen taken in violation of the 'stay.:
“When a court:annuls the automatic stay ...t is as if the stay’!
never existed:for thét particular party.”!973' This theory may
provide the government, which frequently v1olates stays mad-
vertently, some possnble reltef RO I SR A A e LI

T B S TR LN I PR Y RS S I
Nz CoslsandCostAccountmg SRS T H (e R (R

T cot b b ')‘”ll Lo nhonin ;":‘?,;_",’;'*‘1,;,,": RSSO

i GostAccauntmgStandards (CAS)— i

YA .'h.‘ o ey

Qi SN A

(C’ontractar Must Allocate Taxes Based on Nature of
The Ta.x ~IniGeneral Morars Corp. v. Aspm,'°74 the Federal )

Bt ol pomunted FATE N N1 BUCTVSERPTy P EUIE BRI LR I

1066 In re Hudson, 168 B.R. 449, 453 (Bankr. S.D. Ga. 1994) (court finds IRS withholding is a violation of the stay, but permits setoff nonetheless; violation of stay
only entitles debtor to recovery under 11 U.S.C. § 362(h)); In re Midway Indus. Contractor, Inc., {167 B.R. 139, 144 (Bankr. N.D. I11.-1994) (offset in"violation of
the stay is not “sufficient reason to deny the [IRS] the modification of the stay"—court sanctions IRS under 11 U.S.C. § 362(h) instead); In re Lough, 163 B.R. 586,
589 (Bankr. D. Idaho 1994) (11 U.S.C. § 362(h) does not allow sanctions for freezing funds, even if such action is a technical violation of the dutomatic stay); It e’
Custom Ctr., Inc., 163 B.R. 309, 318-19 (Bankr. E.D. Tenn. 1994) (withholding funds, even if a violation of the automatic stay, does not justify denial of otherwise
valid right of setoff). But see In re Operation Open City, Inc., 170 B.R. 818, 825 (S.D. N.Y. 1994) (setoff in violation of stay‘is void and warrants turnover ordér

against creditor).

AETATE

10671n re Austin Dev. Co., 19 F.3d 1077, 1082 (5th Cir.), cerr demed 1158. Ct 201 (1994) (holdmg that re_lcctton is merely a breach of contract it does not termi-

nate the contract). i : TR

1068 [n re Old Elcct.ralloy Corp 167 B. R 786,791 (Bankr W.D.Pal 1994))
SRR T e et A T !

1069 Umted States v. Dewcy Fnetght Sys Inc., 31 F 3d 620 (8th Cir. 1994)

UNEE

A
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1070 See In re Keene Corp., 171 B.R. 181 n.1 (Bankr. S.D. N:¥..'1994) {citing ‘hufnerols ‘Casés); In re Capgro Leasing Assocs:; 169 B.R. 305,:310.13 (Bankr. ED. '

N. Y 1994) (samc)

ST R R RN ) [T \(_H‘ SR E T I LT S
l07'Chaussce v. I..yngholm 24F.3d 89, 91-92 (lOth Cir. 1994)
1072 | re Siciliano, 13 F.3d 748'(3d Cirl 1994).:: 441 b o so6ld (8 plisiiy -

ceetA o

SR 0 VTR e ‘1112.’1,‘.‘
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10731n re Siciliano, 167 B.R. 999, 1007 (Bankr. E.D. Pa. 1994) (casc after tcmand from Thtrd Circuit; the decision collects cnses and mcludes a comprehenswc dts-

cussion of factors-to be considered in annulling the stay)
R S R A T

ol el ool a1 1l

107424 F. 3d 1376 (Fed. Cir. 1994)
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Circuit overturned a decision of the ASBCA and held that
CAS 403075 requires direct allocation lof state gross income
tax 'to the extent the tax .can be -identified -with instate. seg-
ments. The Indiana Code required General Motors (GM) to

. pay a gross income tax (GIT) based on in-state income and an

adjusted gross income tax-(AGIT) derived from GM’s adjust-
ed federal income from Indiana sources. Because the GIT
could be identified with in-state segments, GM ‘could directly
allocate GIT to-segments based on income. General Motors

had to allocate AGIT indirectly, however, because it was

based on all of GM’s income. . Under Indiana law, taxpayers

could offset GIT with AGIT and vice versa. . After applying:
the offset, GM used the allocation method appropriate for the .

greater of the two taxes. . Thus, if a segment’s GIT was greater
than AGIT, GM treated all of the tax as GIT and allocated it

directly to the in-state segment. The Federal Circuit held that -

this allocation method did not comply with CAS 403 because

it disregarded the distinct identities of ‘the taxes and overallo- :

cated taxes to GM’s Indiana segrnents

b The ASBCA Allows Transfer of Research Casts from
Contract to Bid and Proposal/Independent Research and
Development (B&P/IR&D).—When the Federal Aviation
Administration (FAA) elected not to fund continued perfor-
mance ‘under a design contract, the contractor transferred its
research. costs from the discontinued contract to its
B&P/IR&D indirect cost pools.1976 When the contractor

attempted to allocate these costs to an unrelated Air Force :

contract, the Air Force disallowed the costs, contending that
the allocation violated CAS 402 because it treated similar
costs inconsistently.!977 The board allowed the allocation
because, after the FAA's funding decision, the design costs no
longer could be charged directly to a specific contract.
Although there were similarities between the work charged
under the design contract and that later charged as
B&P/IR&D, the board found that the government failed to

1075Cost Accounting Standard 403 provides in pemnent part:

prove thatthe costs were “incurred for .the same' purpose,’in
like circumstances,” in contravention of CAS 402.
~c. Foreign Sales Commissions Must Be Specially Allo-
cated Based on Relationship.—Over a fifteen-year period,
Aydin Corporation had been allocating its foreign sales com-
missions over a total cost base through its G&A cost pool.1078:
In September 1989, the DCAA reviewed and approved this
indirect allocation method. During the audit, however, Aydin
did not reveal that a foreign contract (the “Solar II contract”)
would cause a five-fold increase in sales commissions over
the prior year. The DCAA noted that the Solar II sales com- -
mission represented over ninety-one percent of Aydm s total
sales commlssxons for 1989, although that contract represent-
ed only nineteen percent of the total cost base. The Air Force,
admmlstermg an unrelated contract, removed the Solar I
commissions from the G&A pool and adjusted the contrac-
tor's progress payments accordingly. On appeal, the board
denied Aydin’s claim for full progress payments, holdmg that
it must specially allocate the Solar IT sales commissions as
direct costs of the Solar I contract. 1079 '

d Determmauon of Noncomplzance with CAS May Be
an Appealable Final Decision.—In Litton Systems, Inc.,1080
the contracting officer issued, .and the contractor appealed, a
“final determination” of CAS nponcompliance. The govern-
ment moved for summary Judgment on jurisdictional grounds,
contending. that the contracting officer’s determination was.
not a final decision, but was an attempt to resolve the CAS
compliance dispute. The board disagreed, holding that the -
contracting officer’s “final determination” was an appealable
government claim, as defined by FAR 33.201.198! That the
final determination was not styled a “final decision,” did not .
demand a sum certain, and did not advise the contractor of lts
appellate rights was immaterial to the board. '

DR o

Central payments or accruals whlch are made by a home office on beha.lf of its segments shall be allocated directly to segments to the extent -

that all such payments or accruals of a given type or class can be identified specifically with individual segments. .

. Common examples of

<. [central payments] include . , . state income taxes. :Any such types of payments or accruals which cannot be identiﬁed specifically with indi- .- -
vidual segments shall be allocated to benefited segments using an allocation base representative of the factors on which the total payment is .

based.
See FAR app. B; CAS 403.40(b)(4).

1076 Unisys Corp., ASBCA No. 41135, 94-2 BCA 1 26,894.

1077 Cost Accounting Standard 402 provides in pertinent part: “All costs incurred for the same purpose, in like circumstances, are either direct costs only or mdm:ct
costs only with respect to final cost objectives.” 48 C.F.R. § 9904.402-40 (1993). :

1078 Aydin Corp. (West), ASBCA No. 42760, 94-2 BCA 1 26,905.

l“79The CAS allow for "specml al]ocauons" when the amount of G&A being allocated to a ﬁnal cost objectlve is sigmﬁcantly dxspropomonate to the benefit
received by that cost objectwe 48 C,F.R. § 9904, 410—40 (1993). . . } . . .

1080 ASBCA No. 45400, 94-2 BCA { 26.895.

1081 Federal Acquisition Regulation 33:201 defines a claim as a “written assertion by one of the contracting parties seeking, as a matter of right, the payment of
money in a sum certain, the adjustment or interpretation of contract terms or other relief arising under or relating to the contract.”
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i:2,~Federal-Acquisition Regulauon Cost Prmc:ples—--l‘ Sy
B N B T T S -0 Y LR FRIR SRR I vL (R CIEP Y.

a. Costs of Preparmg a Request Jor Equttable Ad]ust-
ment. Are Unallowable.—Federal Acquisition Regulation

31.205-47(f) disallows costs incurred in connection with the ;

prosecution or defense of a CDA claim. : In Marine Hydraulics
International, Inc.,Y982 the ASBCA disallowed the contractor’s .
costs of preparing a Request for Equitable Adjustment (REA):
because it found that the costs were not-incurred. “in connec-
tion with contract administration or, performance.” The board
reasoned that the contractor could not have incurred the REA

costs in connection with contract performance because the

contractor had completed performance before it prepared the
REA. The board also determined that the REA was not an
element of contract admmlstratlon because contract adminis-
tratton normally 1nvolves ‘the. partles P worklng
together ""033 and the costs mcluded in the REA were in d1s-
pute for several months -

! b Interest on Back Taxes ‘Are Unallawable as Interest
on Barrowmgs —As 4 result of an IRS audit, Lockheed Cor-'
poration was required to pay back taxes and interest to the'
state of Cahfomla 108¢ [ ockheed allocated these expenses to
several govemment cost-rermbursement contracts ‘through ‘its
resndual ‘expenise pool; howeVer the' contractmg ‘officer found'
the ‘costs’ ‘unallowable as lnterest on borrowmgs 1085 The'
board demed the’ cotitractor’s appeal reasoning that the failure
to pay taxes was no different than an intentional borrowing of
funds and should be treated the same for allowablllty purpos-

IR t”“‘; o

1082 ASBCA No. 46116, 94-3BCAT27.057. . .. , .

1083 /4, (quotmg Coastal Drydock & Repmr Corp ASBCA No 36754 9I 1 BCA {23, 324 at l]7 004)

5 E i

10841 ockheed Corp.. ASBCA No.t,36910. 94:3 BCA §27,100. 00 R

NS T SRR ST L L s RIETY] e
Al v ; ERRA | o

es..ITwoijudges 'dissented, ‘arguing that Lockheed did not"
intend to *borrow’.money when: it inadvertently underpaid.its:
taxes, and the resulting interest expense'is not within ‘the:
scope of the cost pnncrple éstablishing unalloWabllttyt o
S e R R s H T S s REREIaY =
o AIIOWabzltty of Qui Tam ‘Defense Costs. —The DCAA :
1ssued guidance .clarifying whén 'a. contractor’s costs!of.
defending a qui tam action are ‘allowable.!086"i The guidance -
states that, if the government ‘intervenes in-the ‘relator’s qui
tam suit, then the suit-becomes a government action, and the
associated costs would be unallowable.!987 If the government ’
does not intervene in the relator’s 'suit, ioweveér, then these -
costs may be allowable under FAR 31.205-33 (Professional
and: Consultant Costs) and- FAR 31.201-3 (Reasonableness).:
The guidance further states that'“the test for detetmining’
whether litigatioh costs are reasonable and allowable is
whether the'litigation iarose. from a'willful and malicious' vio<
lation of contract terms.”1088 Thus, according to'the guidance,'’
if the government has not intervened in the suit; the cortrac- >
tor’s cost of defending the actions are allowable, absent a
“willful and mallcrous” violation. 1089 A
L by L f RIS ""' ‘ ‘ PUaEy Ty LT ‘ ooy '”«'ft'\
r.3.: Contkactor Not . Enutied to Recovery of G&A. Casts
Exceeding Contract Ceiling—The Limitation of Funds (LOF)"
clause!0%0 gtates that'“the Government'is not: obligated to":
reimburse the Contractor for costs incurred 'in ‘excess of the -
total amount allotted by the'Government™‘to'the contract.109!"
I GKS, ‘Inc.,'92!the G&A rate negottated by the government':
and GKS was ten percent, based on GKS s'optrmlstrc expecta-

] )l I;l ' o i I S ' :

T R 17 R R P PR 3

)

1085 The applicable clause, DAR 15-205.17, Interest and Other Financial Costs (1969), stated:

Interest on borrowings (however represented), bond discounts, costs of financing and refinancing dperations, legal and professional 'fees:patd wln
in connection with the preparation of prospectuscs, costs of preparation and issuance of stock rights, and costs related thereto, are unallow-
able except for interest assessed by State or local taxing authorities under the condmons set forth in 15~205 4l (But see lS 205 24) B
Ty [ PR h.rH : b NPTV l!»' l.'.'y
Federal Acquisition Regulatmn 31 205-20 is substanually the same.  Defense Acqms[ﬂon Regulanon 15-205.41"4and its modern c°unterpart FAR 31 205-41 state
that interest on back taxes is allowable if the nonpayment of tax was at the direction of a cognizant government tontracting officer. - -~ 7' w1

1086 Memorandum, Assistant Director of Policy and Plans, Defense Contract Audit Agency, to Regional Directors and Directors of Field Detachments, subject
Audit Guidance on Allowability of Legal Costs Associated With Qui Tam Suits, 94-PAD-100(R) (June 20, 1994) [hereinafter Qui Tam Memorandum]

1087 Federal Acquisition Regulation 31 205-47(b) states generally that costs incurred in connection with any proceeding brought against a contractor by a goVem- "

ment entity are unallowable.

IR . N e ey ' e Lo g bundiarn
1088 Oyt Tam Memorandum, supra note 1086 (emphasis added). IR N P I L R RS
1039 This result is more generous to the contractor than required by the FAR sections cited by the DCAA .} Fot'example, FAR 31.305-33 states in relevant’ part
“[c]osts of professional and consultant services are allowable . . . when reasonable in relation to the services rendered
disallowing costs if they are unfeasonable. : Costs may be unreasonable for a variety of reasons'(e. g, they exceed the customary rate the servrces are extensrve in
nature). The DCAA guidance would allow these costs when not incurred due to “willful and malicious” violations 6f the contragt” *~~ ° :

109FAR 52.232-22. : B

1091 14, §2:232-22(f)¢1). ¥ . - : S R A S R A R L 1 b Gl T TR mei

1092 ASBCA No. 45913, 94-3 BCA § 27,232,

94 FEBRUARY 1995 THE ARMY LAWYER « DA PAM 27-50-567 *~

" The FAR cost principle would permit .

CEV LI

I )




tion of new business during the contract period. . This new

business failed to materialize, and a higher-than-expected::

G&A rate increased the contractor’s costs beyond the ceiling
stated in the LOF clause. GKS notified the contracting officer

of the impending overrun; as required by the clause, but-¢on-.
tinued incurring costs. On completion of performance, GKS®

submitted ‘a final invoice which included its actual G&A rate
of 28.77% and exceeded the LOF ceiling by over $200,000.
The board upheld the contracting officer’s refusal to pay the

excess amount because the plain language of the LOF clause .

limits the government’s liability for costs in excess of the stat-
ed ceiling. - The board also rejected GKS’s argument that it
was entitled to.the costs because they were unforeseeable,1093
finding that. GKS failed to show that a cumulative, year-to-

date account would not.have alerted it to the impending over- :

N, oo e ot

O. EnvironmentalLaw . - L

1. Authority to Use Cost-Plus-Fixed-Fee (CPFF).Con- -

tracts for BRAC Work Expanded.—Section 101 of the FY

1995. MILCON. Appropriations Act prohibits expenditure of .
MILCON funds under CPFF contracts over $25,000 without .

“the specnflc approval in writing of the Secretary of

Defense.”1054 Although the BRAC account is under the MIL-

CON Appropriations ‘Act, :agencies were using CPFF con-

tracts for BRAC .contracts: without obtaining the .required *

RSN SAN [ (ST 0 i oyt I Ve T :

is

ceoia vl o . - i
{ [ CLlel !

I A TS

approval.!9%5 The DOD Principle Deputy Comptroller consid- .

ers this practice a violation of the Antideficiency Act.'9% To
avoid future antideficienéy violations and alleviate the
approval bottleneck, the authority to approve MILCON fund-
ed BRAC contracts has been delegated’to Army Heads of
Contracting Activities.!%7 This .authority ' may be redelegated
to a level.no lower than the chlef of a contraclmg office.1098 -

2. DCAA/DCMC Clar:ﬁ 1992 Gu:dance Cancermng,

Allowability of Environmental Costs.—On April 13, 1994, the ;.

DCAA and the DCMC jointly addressed:questions arising

from: guidance ‘issued by the DCAA on October 14,.1992. -
The DCAA/DCMC Guidance (guidance) states; inter alia, that -
an environmental .violation (which would render associated :

costs unallowable), m‘ay'be established without a formal cita-
tion by a government agency.!09 Concerning allocabihty of

costs, the guidance states that contractors’ should ‘expense

costs to remediate’ property which was not contammated when
acquired by the contractor.!1% However, costs to remediate
property. {that was contaminated when acquired by the contrac-
tor should be capltallzed as an improvement, rather than:
expensed in a single accounting period.!191. Finally, if a con-
tractor incurs: costs as a Potentially Responsible Party (PRP):

but canpot collect from another PRP because it no longer

exists, such costs are not unallowable “bad debts™ under FAR
322053”02 Lo e ‘

¥ RSP DI T AT

Sy aean .t . X I

) "”3lh General Elec. Co. v. United States, 440 F.2d 420 (Ct. CL. '1971), theicourt determined that the contractor was entitled to reimbursement for costs in excess of .

a similar ceiling because the overrun was attributable to excessive final indirect cost rates that the contractor could not have - reasonably foreseen. See also Interna-
tional Bus. Assocs., ASBCA No. 46362, 94-3 BCA 27,129 (denymg contractor recovery because overrun was foreseeable)

154 See s supra note 282 and accompanying lext Prior MILCON Acts mcluded substantmlly the same res!ncuon Su. eg., Mlluary Conslrucuon Appropnatlons z

Act of 1994, Pub. L. No. 103-110, § 101, 107 Stat. 1037, 1041 (1993). Ve
1095 Memorandum, Assistant Secretary of the Army for Research, Development, and Acquisition, Pentagon, to.All Army Contracting Activities, subject: Delega-
tion of Authority to Approve Certain Cost-Plus-Fixed-Fee Contracts Funded With Military Construction/BRAC Appropriations (4 Aug. 1994).

acts.
1097 Letter, Secretary of the Army, SARDA 94-5, subject: Delegation of Authority to Approve Certain Cost Contracts Funded With Military Construction Appro-:
priations (June 30, 1994).

109814

£ oo . IS SREI ARt I SR AT y = BN LT S P UPTEE PRI U L S
109 Memorandum, Robert P. Scott, Executive Director, Contract Management, and Michael J. Thibault, Assistant Director, Policy & Plans, subject: Guidance
Addressing Questions Raised Related to the 14 October 1992 Guidance Paper on Environmental Costs (Apr. 13, 1992) [hereinafter DCAA/DCMC Guidance]. :
Under the joint guidance, an agency may establish a violation if review of the available records and other information discloses that the environmental damage

occurred because the contractor’s practices were inconsistent with the actions expected of a reasonable, prudent businessperson; performing nongovernment con- -

tracts.

11001 this situation, the DCAA and DCMC consider the remediation costs as repair and maintenance costs thi;:h. ﬁnder CAS404 shc;;l;:i be ekpcnséd.
1ol Some examples of costs to be capitalized include: the cost of a feasibility study, remediation project management fees, actual remediation costs, an& the ¢'=t;sl of
equipment purchased to accomplish the remediation. bt . B ) S

1102 The 1992 guidance stated that “[i]f a contractor cannot collect contribution or subrogation from other PRPs, the uncollected amounts are, in their essential ::
. nature, bad debts,” and, therefore, unallowable under FAR 32.205-3. The Director of Defense Procurement determined, however, that if there is no longer an ongo-
ing business from which to collect, monies owed by that business cannot be characterized as a “bad debt.” See Memorandum, Director of Defense Procurement, for

109 /4. The OSD General Counsel has advised that the OSD will not ratify obligations and expenditures made in violation of § 101 of the MILCON :appropn'mions

DCMC Acting Executive Director, subject: Allpwablhty of Enwronmemal Cleanup Costs Attnbutable to Other PRPs (8 Feb. 1994). As a result of the Director’s : -

memorandum, these costs are now allowable.

“a, : PSS
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P. Paymem and Collectiop.” t‘v T AT ol S,

of o yunciolU L s andieloly g oesilen
ok PmmptPaymentAct(PPA)“03—.4;) hppe o
Sl VI M oo of S B CTDRE RN IR T

in «. Failure toNotify Comractor df(Defecuve Invotce
Shortens Due Date.~The PPA requires'the government to pay -
interest: when it-fails:to:pay a ptoper contractor invoice within
thirty days.!104 If the contractor submits a defective invoice,
the goverriment must hiotify the contractor Within ‘seven’calen-
dar'days:1105 ‘In Teéchnocratical\o6 the board considered’the-
consequences of the goveknment's failure 'to providé the'!
required.notice. »If the: government fails to notify the contrac-’
tor that ithe invoice is defective by thé seventh day, the:pay-"
ment due date after receipt.of a corrected ‘invoice is reduced :
one day. for each day.after the seyenth day that the govern--
ment fajled ta notify the contractor of the defect,!!?7, If:the
government fails to. notrfy the confractor at al],rthe defectrve 5

[

,,,,,,,

agency recived it . ot ba,

e Theft of‘Gowrnment Check ‘Rel'ults i Pa ment of !
PPA Interest—In'SunEaglé Corp.,118 the goVemmmerit ‘placed
two progres¥ payment’ checks in ‘4 ‘sealed, propetly addressed ©
envelope before the due daté. .An'independént courier stole v
the checks before they vere mailed, and the contractor did not.~
re¢eive payment until'the government issued replacement =
checks several months later. The board sustained the contrac= ¢
tor’s claim for PPA interest, even though the checks were
dated and dispatched before the due date.!19® The board deter-
mined that the purpose of the PPA was to ensure that govern-
ment contractors recerved payment:in a timely manher. and -

¥ i

R R R e s

I S RIS T ESTEPIE PRSP 0 oS5 I1CT B LR O P LT SVIESH AR D ETIS §S SRS T US SN RUPFRS!

SIIOWE IR L

held:that: the fisk ‘of nondelivery “remained.with the-:Govern-il
nient.who trusted the courier service with the checks.”1410-7:i¢ wi
wrtilins 900 L oovsd 2leo0 gl oo b e A
wic.. The PPA »ApﬁlteszWorldwzde ~0n March' 10; 1994 2
the CAA and ' DAR Councils:amended the FAR ‘to-make the:
PPA applicable worldwide'1111 - The Councilsimade this':
change - to' comply with a:1992-ASBCA decision ‘which held -
that'’FAR 32.901 improperly éxcludéd 'from PPA coverage»
contracts awarded to foreiﬁn firms for work!pérformed outside *
the: Umted States“l2 SRt AR TH ::.‘:”1 Joeon sy
STRRI iJ;.tr’.’,r'l v el !
12 Prompt Payment Dz.#counts on Progress Payments =In"
Jay Dee Mthtarywear, Inc* 1“3 the government 'imade progress

AR Hyh RS MR T

the-standard-Discounts ‘clause“l“ and' the contractor had
authorized the government to take a discount on payments:
made within twenty days of acceptance. After the government
accepted the end items, the contracting officer took a discount®:
for the previously made progress payments, paying the con-
tractor the balarice. “In several instiincésythis balance was paid
after the discourit perrod The board held'that the govemment"
was érititled to’ the discount‘on thé progress p:{yments becansé'i
it imet 'the’ only precondmon payment “Within the'drscount i

penodllls o \ i : EVOIGE e
R s e TR TG s donaesl BTV e il

3.+ Federal Acqursmon ‘Regulation'.Provision Does Not)
Affect Contractar’s: Right to Payment.-+Fedéral ‘Acquisition i
Regulation 28.106-7 requires a contracting officer to withhold
final payment from a contractor-om receiving notice from-a—
surety that the contractor has failed to pay its subcontrac-
" tors.H18.(I 'George” Bernadot & Co. e the surety provrded

FEL N A TR

110331 U.S.C. §§ 3901-3906, amended by The Prompt Payment Act Amendments of I988 Pub. L. No. 100-496, 102 Stat. 2455. On May 6, 1994, the CAA and
DAR Coincils proposed substantial changes to FAR provisions and clauses pértaining to'the PPA . See 59 Fed. ReF 23 776 (1994) The Proposed amendments nre ‘

in response to the 1988 PPA amenrdments and the resultant 1989 revisions to OMB Circular A- 125"

. )
i [N

110431 U.5.C § 3903(a). See'also FAR 32.902;32.805(e): '\
AN BV SRR SIS P

1OSFAR 32. 905(e)

IR N | O L S L VN SRR VWIS FE R P LI S TR A PR ERL P ALl G

1106 ASBCA No. 44347, 94-1 BCA 1 26,584.

107 Sge PAR 32907-K(b) 2 1 - 17 ol S i a0 e T e T g

1108 ASBCA No. 45985, 94-1 BCA § 26,425.

109 See 31 U.S. C § 3901(a)(5) (statlng that, for PPA purposes, f‘a payment is deemed to be mad on the date a check for the payment rs dated")

ooy O . LGl 1an!
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Al Tab e e L LSRN P R TN AR I YA
Vhoilmron Bow ey s b e T b s G bl Rl

LG

o iAo pe AT L SN S R TRUT AR 1 FRSPSVETH i REVIRE DLW RN
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11} FAC 90:20, 59 Fed: Reg. 11,379°(1994) (amendmgFAR 32,901, 52232-25, 52.232-26, and 52.332:27)." ST s ;
1112Held and Frnnke Baukittengesellschaft, ASBCA No. 42463 92 l BCA ‘]24 712 ]
S e Bluede Mk e by (Cold e ISR i 1 ia A ! ST !
HI3ASBCA No 46539 94-2 BCA q 26,829. )
1o b Ay R UYL E Y P TIDTRRAERS [ LIy U TP HHEINY I b0z il : Al wn ol xn e L
[EUE cradt clyr e et g deone: s ps

II4FAR 52. 232 8 Discounts for Prompt Payment.

1113For a more detzu]ed discussion bf this detision, fee Contract hw Div. Note Prompl Payment Dtscoums on Progress ﬂ'aymems ARMY LAW Aug 1994 Iat-54

=0T I R SR TUIN TS TFES SR SN TR £ BN PO Fo{ FE CPRN I It oy

118 Federal Acqm.ruion Regularion 28. 106-7(b) staies in relevant part “If; after éompletron of thé contract work

(et

Wl P

\ t(jovemment t‘ecerves wntten nottee from the

surety regarding the éontractor's failure to meet its obligation to ifs subéontractors or ‘Suppliers, the contracting officer’ shall wrthhold ﬁnal payment » .

1117 ASBCA No. 42943, 94-3 BCA  27,242.
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the required notice, the contracting officer: withheld final pay-
ment, and the comtractor submitted a claim for the withheld
funds.  The board upheld the. claim, because ithe FAR. provi-
sion was not included-in the contract.: The board reasoned that
a ‘‘regulation addressed to the contracting officer ‘which
appears to require a certain action does not mean that the
action is permltted under the contract.’ s ; i :

T I o MR PRI poet v;u‘ S

.#4i Retainage 'vaisian iin S upply ‘Contract-Unauth-!
orized —A nonstandard clause in-a supply ‘contract authorized
the government to:retain twenty ‘percent of the contract price
of end-items it received from the contractor until satisfactory:
completion of installation and field testing.1119 Relying on the
clause, the contracting officer retained twenty percent of the
contract price of each item delivered. The board sustained the
contractor’s appeal, finding that the nonstandard clause con-
flicted: with- the standard ‘Pdyments Clause,120. and :that the
government had not obtained'a deviation. - The board rejected
the government’s: argament. that-the retamage was ‘an autho-
nzed "deducuon" under the Payments’ clause L TEIN
K . T PR LS AU YRR STEY: IR

i 5 Board Uphalds ngress Paymem Reducuon Pursuam
to Unpublished Clause.—In Mallory Electric-Co.,)121 the gov-
ernment withheld twenty percent of a progress payment based
on an internal policy memorandum:that allowed for such with-:
holding until the: government could test mechanical and elec-:
tric equipment delivered to: the sité: The government released.
the ‘withheld amount after it tested :and approved the ‘equip--
ment, but the contractor filed ‘a claim for financing costs!
allegedly incurred during’ the withholding period. :The con-:
tractor conterided that the withholding rule was unreasonable
and constituted an abuse of the contracting officer’s discre-

tion.: The board rejected this argument, noting that the stan-

dard Fixed-Price Constriction Payments dlause!!22 altows the "
contracting -officer to “consider” the value of materials stored :

at the site, but does not require such consideration. Because
the contracting officer was not required to consider the cost of

WS, Ly,

Jos

1119 Revere Elec. Supply Co., ASBCA No. 46413, 94-___

such material, his considering and paymg elghty percent of it
was w1thm his. dlscretlon . B R AR A
EU N VIV S TE NN TR TR R R i

Ea.

' PR
L TH A

VII FISCB' Law R T TR B O Y 19T

A Purpose S T R S

1y :Appropriations Act Does Not Confer Entitiement on
Contractor Notwithstanding Committee Reports to the Con-
trary.—In Recording for the Blind, .Inc..v::Department of Edu-
cation, 1123 the ‘contracting officer reduced.the ‘contract price
by $17,953 after.an audit revealed that the Department of
Education (DOE) had bverpaid the contractor. -On appeal, the
contractor argued that the DOE’s action was improper,.
because Congress:had specifically appropriated funds to the:
DOE for the use'and benefit of the contractor. To support its
argument, the contractor:cited Appropriations Committee:
reports that indicated Congress intended the DOE to use funds
for a “grant” tathe contractor. The board denied. the:appeal,
finding that the appropriations acts in question did not even
mention the contractor, and thus:did not give the contractor a
“special, legal right to public moneys.”!124 The. board noted:
that .an agency's failure to abide by expressions of intent in
committee .reparts “risks only:strained'relations with the.
appropnators.” but doesnot violate’ appropnatlons laws.1125
i L e SRS Lty joor
2 Necessary andlnczdem‘ Expenses— Lol
: Bt : : s SRS VO PR
a. Agenc:es May Pay for Enwronmenzal Licenses.—
Agencies generally may not use appropriated funds to pay
employees’ fees incident to obtaining licenses or certifis
cates.!126 The GAO carved out an exception to this longstand-
ing rule, however,-and determined that the Air Force could
use appropriated funds to pay for employees’ licenses or cer-"
tificates when. necessary to comply iwith state-established:
environmental standards.!'2? The GAO reasoned that the Air-

Cuost entbun ) s Yo - st

Lopohel T

BCAq ____, 1994 ASBCA LEXIS 119 (Apr. 15, 1994). T P B

U20FAR 52.232-1 (providing that the govemnment shall pay the contractor, on submission of proper invoices or vouchers, the prices stipulated in the contract for
supplies delivered and accepted or services rendered and accepted, less any deductions provided for in the contract).

1121 ASBCA No. 41399, 94-2 BCA ] 26,841.

HI2FAR 52.232-5.

DRI AT ARt [ TR TE U P I TATTOs! LYRTAIN EL PPNt LA P
NZGSBCA No. 12391-ED, 94-2 BEAT 26,820, . 1. 1o

11244 at 133,382.

T B
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D R : IR LT 5 S EEDTHELE R T SheTNE LS T

112514, Accord To the Honorable Lowell Weiker, Jr., B-217722, 64 Comp Gen. 359 (1985)

FRE VI .-

e iy e

“’6Se¢. e.g.,.Dr. M, E. Kaye—Relmbursenwm of. Reglstranbn Fee and Per Dlem Expenees B-\210522. |983 U S. Comp Gen LEXIS 76 (Dcc 15 1983) (pmhxb:t-_‘
ing agency from usmg appropriated funds fo; employee s continuing medical education needed to retain medlcal license and board cemﬁcauon). To AN, Ross B-
29948 22 Comp Gen, 460 (prohlbllmg agency from using appropnated funds for attorney s pdmission to 10th Circuit Court of Appeals)

e

N2 Air Force—Appropnatlons——Relmbursement for Cosls of Llcenses or Cemﬁcales B 252467 June 3, l994 73 Comp Gen. ____
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Force teceived the primary.benefit of:the required-licenses;
and that any benefit to the employees: was “ndminal. and inci-
dental to the performance of their official duties.”1128 Lest
attorneys get any crazy ideas, however, the GAO concluded
that appropriated funds remain unavailable. to. pay-for.the
licensing requirements of professional personnel, including
lawyers, doctors, teachers, accountants, and engineers., =

vy 1b.Keéeping ‘Fit.at Government Expense ?~—Agencies may
establish a health service program:to promote -and maintain
employees’ mental ‘and.phiysical fitness.11?%\ Pursuant to this:
authority,” the GAQO has! determined -that the National Trans-.
portation Safety Board (NTSB) may use appropriated funds to:
reimburse investigators for the ccost.of physical examinations’
performed by FAA certified private physicians.}13 ;The GAO:
reasoned that the government receives the primary benefit
whien investigators maintain the medical certification. provided
by the examination, because the certificates provide the NTSB.
with,some: assurance. that the investigators. can: successfully,
mieet the physncal ‘demands of their employment:t “i:iig™ 1. i
ot 1an Bt oo o cion cns e e ant 1 et
:: Nevertheless, there are limits:6n'how fdr-an agency :can go-
ih promoting physical fitness:: In Department.of Energy—
Payment. of Registration Fees for Competitive Fitness andi
Sports Activities,1'31the GAOQ ‘concluded that:agencies may -
not use appropriated funds to:pay employees’ registration fees:
for participating in competitive fitness or sporting events. The
GAO found such fees-to-be personal.rather than official, and
not an essential part of a health service program within the
meaping of 5 U.S. C.v§ F901.. 7ot v et e
L S PR NS OVt & TSRV SATTR R VAR TCTE A & ‘{1.(1.4;:,‘; SREENS LR
B. {Time -
,}xu\:‘\ 1( ved coneearoon o censn O Goedd e
b The GAO Attempts to Clarify. Dtsnnétzon Between "Sever-u
able”-and “'Nonseverable Service Contracts.-—In Incremen-..
tal Funding of U.S. Fish and Wildlife Service Research Work .
Orders;'132 the. GAO attempted to simplify the sometimes

SUwabeietdn oo g Quomy et Teun,

confusing distinction between “'severable” and *nonseverable”
servide contracts. 1133 The Fish and Wildlife Service’s incre-
mentally funded research. work orders with annual appropria-
tions. - In holding that ‘this practice ‘was. improper, the GAO:
definied a “severable” task as a task'“that cah 'be separated into
components that independently meét.a separate need of the
government.” On the other hand,:d:“nbnseverable” task<s:a
“specific, entire job with a defined end-product that cannot
feasibly be subdivided for separate performance.in each fiscal
year.” Examining the work orders under these definitions; the:
GAQO concluded. that the work orders were nonseverable tasks
that the Fish and Wx]dhfe Service should have fully funded at:
contract award. ‘11t ot o R saandnieei g X
R O SRS R U B RTINS ol | l.'.uJ.HU SO S
C. AnndeﬁczencyAct S ST R Lt AL I T R GO VPR ts!
1 ; NS 1 5T SRS I |i m Yoo ) i e D)
1 An lnsuﬂ’zczem Expired Ac‘counl ‘Balance!Does Not
Excuse Agency: from Duty to Record Obligation.—~In FYs:
1990 and 1991, the United States: Arms:Control and Disarma-:
ment Agency (ACDA) charged employee overtime to:its oper-:
ations account, although the overtime was associated solely
with offi¢ial reception and representation'events.134- The IG
for ACDA subsequently determined that the expénse should:
have been charged to the now-expired reception arid represen-:
tation (R&R) account, dnd.directed ACDA :to adjust:its
accounts dccordingly. Recognizing that this adjustment
would result in.overobligation of the' R&R!account, ACDA
questioned the.need to make the adjustment. : The GAO held!
that ACDA had .to correct the ‘improper obligation of opera-:
tions funds, éven though the overobligation was unintentional,
and desplte the possibility of dlsclosmg an ADA11IS vnolatnon. ;
RIS TR SERUSTIC A NS S P Do vl b
2 J.Chargmgg New Obhgauon toan Expzred Account Does
Not Violate the ADA.—In Farmers:Home Administration!136 -
(FMHA), the agency.issued a delivery order on June 28, 1991,
citing 'FY 1990-funds, for office chairs to be delivered in FY -
1992. On learning that the cognizant IG considered this !

v

i

1284, The GAO noted, for example, that South Carolina requires an “Asbestos Abatement License" that costs $300 per year, Texas requires a “Water Treatment

Foreman’s License” that costs $80 every three years, and North Carolina requires a “Pesticide and Herbicide License” that costs $523 every three years.

N5 U.s.C. § 7901. (RO Rt

1130 Natignal Transp. Safety Board—Physmal’Exammauonsi ‘for Alr Safety lnvesngamrs B 256()92 Iuly6 1994 73 Comp Gen st DL S

KRR adin
11318256194, June 1, 1994, 73 Comp. Gen. ____

11328.240264, 73 Comp. Gen. ____

b
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1133 The significance is that agencies must fund severable service contracts with funds current when the services are perfonned and must fund nonseverable semce
contracts with funds current at contract award, even though performance may extend into a subsequent fiscal year. Sée Contract Law Dlv(Note. Fdndmg of Service

Contracts: The GAO Clarifies the Rules, ARMY Law., Sept. 1994, at 34,

1134 Adjustment of Expired and Closed Accounts, B-253623, Sept. 28, 1994, 73 Comp Gen

(G

; ,'.v N O e A I T R N C LA

1135 The so-called “Antideficiency Act” is actually several statutes enacted over a 124—ycnr penod The current statutory sections are located at 3] US.C. §§ 1341

5

(prohibiting 6bligafions or expenditures in excess of appropriatiofs' and contracting in advarnce of an appropmmon)‘ 1342 (prohlbltmg govemment employees from
accepting voluntary Services); 15111517 (requiring apporttonmentladmmiqtmhve ‘subdivision of funds and prohibiting ‘obhgmlons or expendltures in excess of
apportionment or administrative subdivision of funds). 31 U.S.C. § 134] states in relevant part:**An officer or employee of the United States Government . . . fay
not make or authorize an expenditure or obhgzmon exceedmg an n.mount avallable in an appropriation or fund for the expendlture or obhgatlon "

B E i

1136 B-251706, Aug. 17, 1994, 73 Comp Gen
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arrangement a violation-of the ADA, FMHA modified the

delivery order on December 26, 1991, to tharge FY. 1991
funds for the chairs. ‘'The FMHA General Counsel determined
that FMHA committed two ADA violations. First, FMHA
exceeded the “amount ‘available” in an appropriation when it
incurred'a néw obligation (i.e., the June 1991 delivery order)

citing #n expired appropriation (the .FY 1990 appropria--

tion).}137. Second; FMHA miade an obligation.“in advance of”’
an appropriation 'when it issued a‘delivery ‘order in. FY 1991
for chairs to be délivered in FY 1992.1138 :The GAO dis-
agreed, finding that FMHA did not exceed an amount avail-
able in an appropriation because there were sufficient FY
1991 funds‘available for obligation after deobligating the FY
1990 funds. ‘Further, the GAO found that FMHA did not
obligate in advance of an appropriation because FMHA had a
continuing, bona fide need for the chairs in FY 1992, and

FMHA had to delay delivery dué 'to constant revisions of its

renovatlon plans!

'

D. IntragovemmentalAcqmsmons

VYR Coon

oAty - - o

1. Secretar‘y of Defense Restricts the DOD s Use of Econo-
my Ac¢t.—Last year, Congress required the DOD to prescribe
regulations governing the DOD’s use of the Economy Act!!39
to acquire goods and services through contracts administered
by other federal agencies.!14® On February 8, 1994, the Secre-

tary of Defense issued a memorandum directing that, before’

an Economy ‘Act order is placed outside the DOD for contract-

ing action, the head. of the ordermg agency or deSIgnee must:

detenmne that T I
i : I ¢ Lo CE .
. thefor’deredi'supplies or services cannot be -
" provided as conveniently and chéaply: by -
contracting directly with a private source;

-the servicing agency has unique expértiseor . <.,
ability not available within the DOD; and SEEY

the supplies or services ¢learly are in the

scope of activities of the servicing agency

and that agency normally contracts for those -
' supphes or services for ltself H4t -

The dtrecttve pemuts the agency. head to delegate authority.
to make the determination to-a’level no lower than a:Senior
Executive Service (SES), flag officer, or general officer of the
ordering activity, so_long as the servicing agency is required
to comply with the FAR. For servicing agencies not required
to comply with the FAR, the relevant Senior Procurement
Executive must approve the determination. - ‘

.2, The DOD Toes the Lme—Respondmg to the Secretary s
memorandum, the Director of Defense Procurement amended
the DFARS to establish an advisory role for the contracting
officer.in‘the approval of Economy Act orders.!142 Also, the
DOD: Comptroller directed that DOD accounting officers. are
responsible for ensuring that a. documented “determination
and finding” statement is prepared prior to.committing and
obligating funds on Economy Act orders placed outside the
DOD.!1143,. The Assistant Secretary of the Army (Research,
Development, and Acquisition) delegated authority, without
power of redelegation, to approve Economy Act determina-
tions for contract action by non-DOD agencies to general offi-
cer or SES commanders or directors of ordering agencies.!144
Thereafter, the Director for Procurement Policy, Department
of the Army, directed that Economy Act determinations “shall
be prepared in Determination and Findings (D&F) format,”.
and provided a sample Economy Act D&F.!!145 The Director
further ordered all such D&Fs to.be:reviewed by counsel and

I R [ T A )
) . Lo Dy . p o ST

1Y See 't UNlTED STATF.S GENERAL ACCOUNTING OFFICE, OFFICE OF THE GENERAL COUNSEL, PRINCIPLES OF FEDERAL APPROPRIATIONS LAW 5-4 (2d ed 1991) (statmg
that if an agency “fails to obligate its annual funds by the end of the fiscal year for which they were appropriated, they cease to be avadable for obhgatton )

13880¢ 3] U.S.C. § 1341(a)(1)(B) (providing that an officer or employee of the United States may not “involve the government in. a contract or obligation for the
payment of money before an appropriation is made unless authorized by law"); To the Secretary of the Army, B-115736, 33 Comp. Gen. 57 (1953); Chairman,
United States Atomic Energy Comm'n, B-130815, 37 Comp. Gen. 155 (1957); Betty F. Leatherman, Dep't of Commerce, B-156161, 44 Comp. Gen. 695 (1965);
To Administrator, Small Business Admin., B-155876, 44 Comp. Gen. 399 (1965).

113931 U.S.C. § 1535.
1140National Defense Authorization Act for Fiscal Year 1994, Pub. L. No. 103-160, § 844, (07 Stat. 1547, 1720-21 (1993).

1141 Memorandum, Secretary of Defense, to Secretaries of the Mlllta:y Departments subject Use of Orders Under the Economy Act (8 Feb l994)

. L i i
“4259 Fed. Reg. 22,759 (1994) (effectwe Apnl 25 ]994 nmendmg DFARS 2]7 502 nnd provxdmg that the contracung ofﬁoer who nonnally would contract for
the requesting activity should advise in the determination process “if requested”). Prior to this amendment, the contracting officer was the agency head demgnee in
the DOD for Economy Act determinations.

1143 Memorandum, DOD Comptroller, to Secretaries of the Military Departments, subject: Accounting Officer Responsibility for Economy Act Qrders (21 Apr.
1994).

144 Department of the Army Letter, Assistant Secretary (Research; bé\}elo;iﬁiém & }\cqnisition), SARDA-94-6. subject Delegatton of Authonty to Approve
Determinations to Use the Ecoromy Act (29 June 1994). . See also DEP'T OF AIR FORCE, AR FORCE FED. ACQUISITION, REG. SUPP. -5317.503-90(a) (Jan. 1, 1992)
{hereinafter AFFARS] (delegating Economy Act approval authority to a level no lower than SES/flag/general officer in the ordering activity's chain of command).
1143 Memorandum, Department of the Army, United States Army Contracting Support Agency, SFRD-KP, subject: Acquisition Letter 94-5, Economy Act Orders
Outside DOD (4 Aug. 1994) [hereinafter Economy Act Orders Qutside DOD- Memorandum], -See also AFFARS 5317.503-90 (Model Determmanon and Find-
ings). : : T
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coordinated . with the requiring activity’s: supportlng Army
contracting office priof to' execution 1146 .. ;-

E. Commuing Resolutzon'Authamy (CRA) e
;e BUST R N L

1 "Once ina Blue Maan 1’! Timely ‘Action by Both Con-
gress and the President Avoid:Necessity for the CRA.—For
only the third time since 1948, both the legislative and execu-
tive branches completed. the appropriations process before the
end of the fiscal year.!147. During the final days of September,
President Clinton ‘signed the last eight of ‘thirteen-appropria-
tions bills. In previous years; congressional-presidential dis-
putes regarding the content-of appropriations bills have
delayed passage of that authority necessary for agencies to
expend public funds-—resulting in either funding gaps or the.
passage of continuing resolutions. The previous two occa-
sions on whichiCorigress timely passed: appropnatlons
dcwrred m 1976 and 1988 148 - ’i v e ;

e 2 The CRA Allows Obhganon of Seventy ﬁve Percent of
FundswApprapnated by Congress.—At issue in Harold
Rogers, 1142 'was the Clinton: Administration’s apportionment
and obligation of funds for paymentsito the United Nations
under the:authority of'a 1994 continuing resolution. - During
the CRA ‘time frame, ‘the " Administration apportioned and
obligated approximately séventy-five percent of the funds
available under the resolution for peacekeeping activities.
After reviewing ‘the amount available!!%0 under the CRA and
the agency’s historic rate of bbligation in recent years,!15! the
GAO found that the ‘Administration's actions complied: with
the proV1s1ons of the -CRA and:law} govemmg the appomon-
ment of appropnated funds b s e o

F. Liabzlity ofAccountable Dﬁicers I

Reasonable Diligence Found in Certifying Payment to
Wrong Contraétor—The GAO may relieve a certifying officer

"“See Economy Act Orders Outside DOD Memorandum wupra note 1 l45

AL SR W

of liability associated: with an incorrect payment if the under-
lying certification is based on official records and the officer,
could not,:by reasonable diligence, have discovered correct
information.'t52 ;In.Dr. Neal F; Lane 153 a certifying officer
at the National Science Foundation (NSF) certified payment,
of $115,691 to the wrong contractor...Following an investiga-,
tion, the agency determined the erroneous payment occurred,
because a'program manager incorrectly recorded the institu-
tion code. of anéther contractor for.entry.into NSF’s computer-;
ized payment system.:The agency-stated ‘that, because. the
certifying officer routinely processed between 3000 to 4000
payments per month, the officer was allowed to rely on the
automated system and the clerical personnel who processed
the .individual transactions. - The GAO noted that once the
agency discovered the error,-it.immediately took: steps _to.col-,
lect the erronepusly paid funds—to include notifying the local
United States Attorney’s Office. In light of the high:volume:
of monthly payments, the GAO concluded that it would be
unreasonable to require the certifying officer to examine the
supporting information for each individual payment when
making his certification, and granted the relief requeéted. As
an epilogue, the GAO commended theNSF for revising:its
certification procedures so as to eliminate the 'possibility of
such an error occurring in the future,
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G Revolvmg F unds—Long Ltve the DBOF ’ ‘ i'

roine, )

st

The Nauonal Defense Authorlzatlon Act for FY 1995
removcd the DBOF’s sunset provision, firmly establishing it
within the DOD for the foreseeable future.!'5*. The DBOF
continues to pursue the vision and operating goals announced
in last year's DBOF Improvement Plan;}155 and apparently its
progress to date has been @dequate to satlsfy congressional
concerns. V56 oo Prealonn o

The DOD Comptroller’s Office recently issued additional

'~ guidance on DBOF operations.!!57 - One of the subjects

'
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1150 The amount available is known as the “current rate.”
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hgated the bulk of its appropnated peacekeeplng funds during the first quarter
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“57Memorandum Deputy {Comptrollér (Flnancnhl Systems) Department of Defense ‘subject: * Defense Business Operauons Fund Approved Pohmes (I7 Oct

1994) [hereinafter Comptroller Memorandum).
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addressed was cash management; an area of particular concern
to the DOD Comptroller’s Office,: because it has retained
Antideficiency Act controls at its:level.}!38 Under the new
guidelines, the Deputy Comptroller (Program/Budget) devel-
ops overall cash plans, monitors cash levels, and establishes
procedures to correct short-term cash shortages; the Defense

Finance and Accounting - Service (DFAS) provides cash--

reports by component and business area, ensures that collec-
tions and disbursements are consistent with policy, and takes
corrective action to resolve cash shortages; and the compo-
nents establish cash plans based on their approved budgets,
correct operational problems contributing to cash management
problems, and work with the DFAS to correct finance and
accounting problems that contribute to deviations from the
cash plan.!159 Whether these clarifications of responsibilities
will improve DBOF cash management remains to be seen, but

it appears to be a step in the right direction.!!80 Congress will «-

no doubt continue to scrutinize DBOF operations closely to
ensure continued improvement.!16!

H. Construction 'l_"'unding v L
I. Army Revises Construction Funding Regulation.—

Although it does not make any major changes to the rules
governing construction funding, last year the Army consoli-

dated several separate regulations providing guidance on the .
funding of construction projects into a single regulauon 162

One notable change in the regulation is a revised definition of
construction, as it relates to existing facilities: the term *‘con-
struction” now includes acquisition of existing facilities,!163 as
well as expansions, alterations, conversions, and replacements
of facilities that the Army already owns.!164

2. Bidder’s Offer to Complete Project Early Does Not
Equal the Prohibited Expediting of a Construction Con-
tract.—The Military Construction Codification Act of
19821165 prohibits the expenditure of military construction

2%

funds to expedite construction at “‘additional costs,” unless the
service secretary certifies that the additional costs are neces-
sary to protect the national interest, and that the expedited per-
formance: period is reasonable.!166, Recently a disappointed
bidder used this restriction to challenge the. award :of a Corps
of Engineers contract to an offeror proposing to complete a

projéct in 100 fewer -days than the protester, but at & cost

$738,000 higher.!'67 The Corps evaluated the bid, as dis-
closed in the IFB, using an evaluated total cost methodology,
which took into account other savings to the government that
would result from early project completion. Under the Corps’
- evaluation, the awardee’s bid was adjusted to an amount
*$358,000 lower than the protester’s adjusted cost. The gov-
ernment argued that the statutory prohibition against spending
~military construction funds to expedite construction contracts
without secretarial approval applies only to government accel-

" ‘erations of existing performance periods; that expediting does

not occur when an offeror proposes a shorter performance

; 1period than other bidders; and that the Corps therefore had

awarded the contract lawfully. The GAO found this mterpre-
-tation reasanable, and denied the protest. .+ ..
. " « o

VII. Conclusion

. 1994 brought significant changes to federal procurement
law. Although not as far reaching as many had hoped, the
FASA provides a first step towards meaningful reform, partic-
ularly in its provisions for commercial item procurements and

-simplified acquisition procedures. . As with.all -areas of the

‘law, however, many uncertainties remain; such as the dispute
requirement prior to submission of CDA claims. We have
attempted to provide readers with the most important devélop-

- ments occurring throughout the broad field of federal procure-
ment, while recognizing that our efforts could never do justice
to the myriad issues confronting practitioners daily.

1158 That is, the DOD Comptroller has not formally subdivided DBOF funds to the military services or to the defense agencies. See 31 U.S.C. §§ 1511-1517.

1159 See Comptroller Memorandum, supra note 1157, attachment 1.

160 Cf UNITED STATES GENERAL ACCOUNTING OFFICE, FINANCIAL MANAGEMENT: - STATUS OF THE DEFENSE BUSINESS OPERATIONS FUND 6, B-249045, GAO/AIMD-
94-80 (Mar. 9, 1994) (noting DBOF cash management problems and the need for better fund policies and procedures).

1161 National Defense Authorization Act for Fiscal Year 1994, Pub. L. No. 103-160, § 332, 107 Stat. 1547, 1620-21 (1993) (directing the General Accounting

Office to oversee DBOF opemuone)

1162 DEP’T OF ARMY, REG. 415-15, ARMY MILITARY CONs'rRUCHON PROGRAM DEVELOPMENT AND EXECUTION (30 Aug. l994) [heremafter AR 415- lS] (supcrsedmg
AR 415-15 (Dec. 1, 1983), AR 415-10 (Mar. 1, 1984), AR 415- 13 (Apr. 1, 1984), AR 415-20 (Mar. 28, 1974), AR 415-35 (Sept. 15, 1983)).

1163 See Mllltary Construction Authonzauon Act for Fiscal Year 1994, Pub. L. No. 103 160, § 2805, 107 Stat. 1856, 1886-87 (1993) (¢odified in 10 US.C. § 281'3 .
authorizing service secretaries to acquire existing facilities and the real estate on which they are located in lieu of building new structures ‘for pro_|ects nuthorlz.ed by

Congress);*

1164 AR 415-15, supra note 1162, glossary, sec. Il, Terms.
116510 U.S.C. §§ 2801-2866.

116614, § 2858.

1167 Cedar Valley Corp., B-256556, July 5, 1994,94-2 CPD{ 7.
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='We remain hopeful that the reform-minded members of the
104th:Congress and:the Clinton :Administration will -view the
Federal Acquisition Streamlining Act as'a beginning-—a start
in the direction of a compléte overhaul in how.the government

budget priorities in'1995, :with: force readiness issues coming
to-the 'forefront. - We .will,~as always, continue to’ monitor the
many important developments in the:law; so.that we may pre-
sent a thoughtful and comprehensﬂ/e ‘Year in Review for

procures its’ goods:and services.: 'We expect to see a.shift in 1995. i I IHIGT e g e
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The tables below reflect the average pretnal and posttnal processmg times of general, special, and summary courts-martial for
the Fiscal Years (FY) 1991 through 1994.
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SERC A Non ’BCD Special Caurts-Mamal T A T
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ceam e o FY 1991 PY 1992 FY 1993 FY 1994
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Summary Courts-Martial Coa
e res - FY 1991 FY 1992 FY1993- . FY 1994
Records reviewed .bykSJA‘j : 903 22739 353’ : . 335
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e oo TJAGSA Practice Notes ¢ 0 o
? “Faculty, The Jidge Advocate General’s Scfhb_ql
Legal Assistance Items """ payers may reduce their gross income by any 1994 qualified
moving expenses without itemizing deductions on Form 1040,
o - Schedule A2 : . ; Loy
Tax Note . . .
i+~ .- Previously, the IRS recognized some confusion over the tax

wo& 0 estatus ‘of certain military allowances (e.g., temporary lodging
allowance (TLA), temporary lodging expense (TLE). disloca-
‘tion allowance (DLA), and moving-in housing allowance
(MIHA)).3 Recently, the IRS published guidance which indi-
cates that the IRS intends to treat these allowances as “subsis-

Internal Revenue Servnce (IRS) Gundance
on Military Moving Allowances

As you know by now, beginning in 1994 moving expenses
became an adjustment to gross income.! Consequently, tax-

Corpy e By . . ; e (‘;\7 : S ,|.,‘ vvw':]\,q” L 1.. A e l~ A : SR

ILR.C. §§ 62(a)(15), 217 (RIA 1994). see TJAGSA Practice Note, Tax Update for 1994 Federal Income Tax Returns, ARMY LAW., Nov 1994, at 44

2Moving expenses are now llmlted to the reasonable expenses of— v ;
e - g PO I e I e G T 0 T T

(1) moving household goods and personal effects from the former lesxdence to the new residence, and

(2) travelmg (mc]udmg lodg-mg) from the former resldence to the new place of resndence

This chnnge eliminated these ¢common moving expenses mlhlary taxpayers incur when moving: 'the ‘cost of meals: ad lodgmg for premove househunung trips;
temporary lodging costs (e.g., meals and lodging for a brief time at the new location before settling into the new residence); costs incident to sale (of lease) of the
old residence; and costs incident to purchase (or lease) of a new residence. Consequently, few military taxpayers now have any moving expenses that qualify for
the new adjustment to gross income, '

3See TIAGSA Practice Note, Moving Expense Allowances Not Taxable, ARMY Law., Aug. 1994, at 60. This note reprinted Message, Headquarters